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Guest Editorial 
Rural valuation and loan appraisal 
by John Larmer Senior NZ1V Vice President 
& New Plymouth based rural practitioner

ural finance is a specialist field but 
Rmany institutions have recently re-
discovered rural lending as the commer-
cial property and corporate downturn 
continues. Financial deregulation and 
the consequent strong competition for 
rural finance business has resulted in 
some basic safeguards being ignored. 
The valuation process is often short 
circuited or avoided. Our profession has 
aproblem if lending institutions view an 
independent valuation as cost rather than 
a benefit. We have all seen poor invest-
ments made that could have been avoided 
or modified with expert property or eco-
nomic advice. Lenders and borrowers 
who avoid a valuation or treat it as a 
"rubber stamp'" are not properly using 
the expertise available to them.

There is no doubt that members of 
the Institute who hold rural qualifica-
tions and have suitable experience are 
land economists in the wider sense. The 
valuation function may be central but 
members should be able to provide im-
partial and independent advice on pro-
ductivity, management, finance and vi-
ability. Farmers and rural investors of-
ten seek advice from professionals who 
lack sufficient technical background in 
agriculture and the land market. Just 
about everyone considers themselves an 
expert on property matters. The rural 
recession inthemid 1980sexposedmany 
farmers who had financial arrangements 
that were basically unsound even before 
the "Rogernomics" period.

We thought that such excesses of 
over-borrowing backed by incomplete 
or unsound advice would not be re-
peated but the same cycle has returned. 
Farmers have short memories and it is 
clear that many professionals who pro-
vide advice to them do also. There is in 
general an inability to think longer term 
and any increase in revenueprices, even 
from an unsustainably low base, results 
in increases in land and stock prices. 
Cash forecasts are regularly prepared 
without any land professional input and
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the production assessment is often be-
yond current capability in a normal year, 
unless extra inputs are provided for. From 
the viewpoint of our profession, a full 
loan appraisal, incorporating independent 
valuation and carefully prepared income/ 
expenditure projections, would inform 
the lender much more adequately. Where 
a member of the Institute reports on a 
commercial property, the income earning 
capacity or rental is of course of para-
mount interest, the actual market value 
usually being a function of the income. A 
banker or lender can therefore more eas-
ily consider a client's particular borrow-
ing requirements against the property's 
income. Even then, rental income pros-
pects can change quickly as evidenced in 
our central business districts over the past 
two years. However, the rural land mar-
ketoperates in quite adifferentway. With 
regard to status and locality, the motiva-
tion can be similar to a residential prop-
erty, but ultimately rural purchasers are 
also usually buying a business. This is 
commonly owner operated, providing self 
employment and needing ongoing inputs 
of management and labour. There is a 
requirement to make a return on the assets 
employed, and service any debt involved.

It is the inter-relationship of the assets 
with the debt/equity position and the 
management that makes each farming 
business unique and calls for specialised 
input from members of our profession. 
The tightened Security Regulations and 
Nominee Rules require the valuer to ad-
vise on the property's earning capacity. 
This is a logical extension of the valuation 
process.

If the rural market does not price 
properties on an investment approach, 
and the borrower is to carry out an owner/ 
operated business on the land, how else 
can a lender decide on a suitable amount 
to advance?

We have all seen the problems arising 
from advances based on asset values alone. 
Low loan to value ratios may confer a 
wider margin of security but the mortgage

interest obviously cannot be paid without 
an adequate income. Cashflow is vital in 
any business and undoubtedly cash prof-
itability is essential in farming. There has
been some debate about the definition of 
income but common sense must prevail.

Clearly, the net cash income from 
farming is the practical approach and this 
willbeanoutcomeofthesubjectproperty's 
normal productive capacity, plus the 
borrower's managementexpertiseandany 
further investment in stock and plant. If 
the personal element and financial position 
are unknown, and this is the reality of 
mortgage instructions for many valuers, 
then the income estimates should be on an 
"average efficient" basis. The actual vi-
ability of the property will then be modi-
fied for better or for worse by the bor-
rower's own management and financing.

Members of the Institute with the nec-
essary specialised qualifications and ex-
perience should be the best equipped 
professionals to advise on the valuation, 
income earning capacity, and manage-
ment aspects of rural property, in asso-
ciation with registered farm management 
consultants where necessary.

Continuing professional development 
and educational programmes must in fu-
ture offer a stronger economic and busi-
ness consultancy content. This is because 
the profession is an integral part of the 
financial services sector, but with techni-
cal or specialist skills particularly relating 
to land. If valuers do not take up the 
challenge to widen the expert services 
available to clients, then other profes-
sional groupings will surely move to fill 
the need.

It is up to us as members of a forward 
looking profession, to turn a property 
valuation or loan appraisal into a major 
benefit that lending institutions and bor-
rowers cannot afford to be without, rather 
than being seen merely as one of the costs 
of the financing process.  In a market 
driven economy the perception that the 
public may hold of valuers will be in our 
own hands. A
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YOU DON'T HAVE TO BE
When someone sets 
a new standard of 
excellence, everyone 
benefits. Soon a new
generation of university 
graduates will be
entering the real estate,
valuation and property
management industries.
With them they will
bring new ideas, new
enthusiasm and new 
levels of training in
property-related 
subjects.

Here's how you 
can benefit

The new graduates 
will provide a new

THE

BIGGEST
TO

BENEFIT
FROM
THE
BEST

Your Institute through
the Real Estate,

Valuation and Property 
Management Education

Foundation of New 
Zealand has undertaken

to fund the courses at
Auckland, Massey and

Lincoln Universities. 
To meet our

commitment we need
to raise $200,000.

Please help us to help
your industry and your 

firm by donating to our
1992 Partners in
Property appeal.

Donations by way of
a lump-sum payment

or by regular instalment
competitive edge to the firms they
join and in doing so they will help 
all businesses to set new levels of 
achievement and new standards to 
strive for. But first they must 
complete their training.

will be equally appreciated.

The Real Estate, Valuation and 
Property Management Education

Foundation of New Zealand, 
Post Box 27-146, Wellington. 

I/we would like to know more about the benefits my company can obtain 

.................. Please forward a copy of your brochure 

I/we wish to assist the funding of university training in property-related subjects 

.................. Please find enclosed my/our cheque for a lump-sum payment of $......................................................

.................. I am prepared to pay by bank transfer a monthly donation of $ ...................................for .............
months. Please send appropriate form. 

Name ...................................................................................................................................................................

Firm/Co ...............................................................................................................................................................

Address....................................................................................................................................................



Hotels Motels & Restaurants

Valuations & Market 
Studies

by Stephen Rushmore MAI

Another excellent publication from the 
American Institute of Real Estate Ap-
praisers. The original monograph, the 
Valuation of Hotels and Motels, was first 
published by the American Institute of 
Real Estate Appraisers in 1983 and as the 
title now indicates, a new chapter deal-
ing specifically with restaurants has been 
added. As the preface notes, change is 
always pertinent in the area of hotel/ 
motel valuations and in the years elapsed 
since the original publication, "the tech-
niques for quantifying lodging demand 
have become more sophisticated and re-
fined. Research has led to the develop-
ment of anindexing procedureto evaluate 
the competitiveness of various lodging 
facilities so thattotalroom-nightdemand 
can be allocated among competing hos-
telries.

Valuation reports and mortgage
recommendations
AsaTrusteeofManchesterUnityFriendly 
Society, I have the privilege of reading 
valuationreportsfnomalloverthecountry, 
mainly for house property lending pur-
poses.

Hotel investors are now projecting in-
come and expenses using inflated, not 
constant, dollars. Their expenses are esti-
mated with fixed and variable component 
analysis, which automatically adjusts for 
changes in occupancy levels. Capitalisa-
tion and discounting procedures have ad-
vanced considerably and computerisation 
allows for efficient calculation of interest 
rates of return".

All of these changes are incorporated 
into the completely revised publication.

At first glance, one might be excused 
for putting this text to one side on the 
assumption that it contains in its charts, 
tablesandanalyseslittlethatisofrelevance 
to the New Zealand market. That would 
be a mistake, for there is much that is of 
relevance and in its entirety, the text ques-
tions the past practices in this specialist

valuer. I wonder how Solicitors or Owner 
Clients cope with our reports?

DIM Perry, ANZIV, AREINZ 
Registered Valuer, Wellington.

Editor: The New Zealand Institute of

RG

ifeld of valuation. The author introduces 
debate on the proper discounting proce 
dure and the use of the average weighted 
cost of capital in the income valuation 
approach. He briefly probes the area of 
after tax analysis citing recent changes 
in income tax laws allowing for shorter 
depreciable lives as having a definite 
impact on purchase decisions, a situation 
which will become evident in the New 
Zealand market following recent legis-
lative changes.

In all an interesting publication and 
one which is recommended to all who 
practice in this area of valuation for in 
the words of Anthony Reynolds, the 
1983 President of the AIREA, "the only 
thing mole risky than inveutinng in hotels and 
restaurants is appraising (valuing) them".

G J Horsley FNZIV.

Valuers Practice Valuation Standard No
1 for the valuation of residential proper-
ties, which beanie effective from 1 Janu-

ary 1992, should result in greater uni-
formity and higher level of standard for 
the reports you receive in future.

I must say that the standard varies 
from very good to rather poor, from very 
long to too short, and from complicated 
to over simplistic.

Long reports are not appreciated, so 
please keep to the facts. Short reports 
must contain main basic details. The 
popoulation of Tuatapere or Kano are 
important factors, and where they are 
would help.

Main difficulty, however, is the lack 
of a mortgage recommendation under the 
provisions of the Trustee Act. All Man-
chester Unityreports must have a Trustee 
Recommendation and if the dwelling has 
faults, then special conditions of any loan 
would be helpful. If the house is still on 
timber piles, they must be near the end of 
their life. Require six months to repaint if 
needed.

Please make it easier for a fellow

REAL ESTATE INSURANCE 
CORPORATION LIMITED

Professional Indemnity 
Insurers to the VALUATION

Profession

Contact:
Geoff Ladbrook

Manager, Professional Risk, 
Willis Corroon Ltd

PO Box 3327 
Auckland 1

Tel. (09) 309-0583
Fax (09) 379-6295 DX 2007 Downtown Auckland 
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A Valuer's Role in the Rent Review Process 
by G G McKay 

any lawyers and valuers approach 

M the task of re-assessing rents under 
review clauses with simplicity and 
arithmetic in mind only, but with a 
wellintentioned plan of making a few 
comparisons by way of example to 
follow current trends and re-assess a figure 
generally upwards. It is significant that rents 
on review, as a matter of recent history 
have been mobile upwardly. That trend is 
now being reversed. 

Notwithstanding the simplicity of the 
subject matter on the face of it, I have 
frequently encountered procedures
adopted in practice which I consider to be 
less than legally correct, where there are 
wrong assumptions or premises resulting 
in a failure to observe safe procedural 
steps in the process that may in the event 
of areview being concluded, contribute to 
the continuation of an inflationary lie, or 
at least produce a flawed calculation.

What I hope to achieve in this paper 
therefore is to canvass the responsibilities 
of valuers in the rent review process, and 
consider the options that they are con-
fronted with, and make some suggestions 
as to how those varying situations can be 
properly dealt with.

If, at the end of this paper, I have 
helped you bring your own thinking up to 
date, then my object will have been served

The valuer's role and obligations in 
undertaking rent review valuations
It is always useful here to remember fun-
damentals in terms of your own liabilities.

Without spending too much time on 
this topic, your responsibilities are gener-
ally three-fold. First, to your clients, sec-
ondly to other members of your profes-
sion, and thirdly at large to members of the 
public. Naturally, this view is always 
subject to adequate and well-drafted dis-
claimers which generally limit the liabil-
ity of valuers to the person to whom re-
ports are addressed as a commitment for 
the addressees' eyes only and no one 
else's.

Subject to the issue of disclaimer how-
ever, you enjoy the licensed privilege of a 
monopoly profession which the public at 
large, I am sure, considers your registra-
tion certificate to practise something akin 
to a De La Rue licence to print bank notes. 
Suffice to say, that is the cross to bear of 
a professional man, but as a professional

g

person you are expected to demonstrate 
special skill, ability and experience. In 
contract, you will have a responsibility to 
your client. A valuer may also be liable in 
tort even though there is no contract be-
tween him and his client, if the informa-
tion has been passed on to another person 
who relied on it and suffered a loss, as a 
result. In these circumstances, the law 
says you have a duty of care. If you are in 
breach of that duty of care and a person to 
whom that duty is owed suffers a loss, 
then you become liable to compensate for 
that loss. The position arises in contract as 
between a valuer and his client and in 
regard to third parties in tort, if that advice 
was given in the ordinary course of pro-
fessional activity and also there is a spe-
cial relationship which the law says justi-
fies in the particular circumstances the 
imposition of a duty on the valuer to the 
person who relies on the advice. This is 
the principle of negligent mis-statements 
which matured in the famous case of 
Hedley Burn vHeller & Partners [1963] 
2ALLER575.

The point is here that your profes-
sional responsibilities give rise to the need 
for special care. It is not difficult usually 
to track the quantum of damages in a 
valuation liability case as, generally 
speaking, persons who may wish to sue in 
contract or tort have relied upon the valu-
ation to make a key financial decision, 
either as a lender or as a buyer or as an 
owner, and it seems that a mistake in this 
business can be a very expensive mistake, 
and consequently the question of liability 
is one that needs to be kept uppermost in 
your mind in the rent review business.

As you may appreciate, in making 
these points, I do so out of a genuine

interest in alternative dispute resolution 
procedures. I have a keen desire to keep 
people out of litigation and out of the 
Courts, as I believe there are several dis-
pute resolution techniques which may be 
applied in most cases. However, from 
your point of view, whether you are in-
volvedas aclientadviser, whether you are 
asked to give a written opinion or valua-
tion, whether you are consulted as an 
independent expert, whether you are asked 
to act as a-mediator or conciliator, or 
whether you are asked to act as arbitrator 
or umpire, always keep in mind the impor-
tance of an exclusion clause in respect of 
any liability, and an indemnity in appro-
priate cases. Only the arbitrator in the end, 
with one or two remote exceptions, cannot 
be sued for negligence. In all the other 
roles, you can.

If the argument is not completely cir-
cular, may I suggest that if you adopt a 
series of permanent guidelines and stand-
ards as a matter of practice and routine, 
that are commonly shared in your profes-
sional group as being appropriate and in 
accordance with the law, you really can't 
come to any harm. I am not going to claim 
that my suggested procedures are perfect, 
but I trust that you will agree that they are 
sound.

Recent developments in
the law affecting rent reviews
I am one of those lawyers who believe that 
the law should be capable of much sim-
plification. Some jurisdictions around the 
world have shunned reliance on precedent 
in such a complicated legal system as 
continues to dictate much of Anglo, 
American and correspondingly Austral-
ian and New Zealand rulings and legal

New Zealand Valuers' Journal 



...dramatic change in the NZ 
property market.. has produced 
a situation where strong nerves
and firmness are essential...

procedures.  Even this small topic has 
received frequent adjustmentas aresult of 
rulings of the Courts. That is not to say 
thatl do not have a greatdeal of respect for 
the quality of dissertation and erudition 
which is evident in these expertly com-
piled decisions. In fact, some of the finest 
English language is found in the record of 
judicial opinion.  The Jefferies v R C 
Dimock Ltd decision illustrates the care 
and precision given to the resolution of a 
quite ordinary problem concerning a rental 
calculation and the review process.

In recent times, the dramatic changes 
in the property market in New Zealand 
and the evaporation of the promise of 
inflation in property values, has produced 
a situation where strong nerves and firm-
ness are essential parts of the armory in 
reaching conclusions on valuations, par-
ticularly in relation to commercial prop-
erty.  Tenant failures and security en-
forcement situations are now an everyday 
feature of our respective disciplines that 
are providing a whole new set of factors
resulting in a re-appraisal of lease docu-
mentation, and the lessee and lessor rights 
and obligations and their respective ex-
pectations from the valuation process'

There seems to be far more litigation 
now between the parties. There are fre-
quent examples of original tenants and 
guarantors endeavouring to escape liabil-
ity, and landlords are seeking to recover 
losses on tenancy situations from prior 
tenants and guarantors. The position be-
comes more complex for some landlords 
who own commercial property and whose 
own mortgage liabilities will now fre-
quently exceed the value of the property. 
The absolute decline where frequently 
one now sees selling prices which are only 
a fraction of the last Government Valua-
tion marks the seriousness of the shift'.

Advisers therefore need to be fully 
aware of the precise terms of leases in 
respect of rent review provisions, particu-
larly where old lease forms are involved. 
There is a current suspicion that ratchet 
clauses are a thing of the past. That's all 
very well if you can get rid of them.

The relative bargaining powers of 
landlords and tenants have changed. There 
is a whole question to be considered of the 
so-called inducements which are offered 
by lessors to prospective lessees, and the 
greater bargaining power of the tenant in
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a buyer's market to negotiate terms of 
leases against standards which were pre-
viously regarded as sacrosanct.

The lord of the manor some years ago 
was a property management executive for 
a major property company offering 
downtown space to a retailer or a profes-
sional firm.   The particular tenant in 
buoyant times waspractically on his knees 
to get adequate space and rarely succeeded 
in negotiating less than stringent terms of 
lease. Oh, how the tables have turned.

Today a tenant is well able to negotiate 
terms which belong on a more level playing 
field, including rent review clauses, and 
we are seeing now a quite concerted effort 
to resist minimum rental clauses and to 
see more balanced means of resolving 
disputes, and a more open consideration 
of the factors which affect a revision up-
wards or downwards of rental obligations.

One must always remember that a 
lease is not a standard form. There are as 
many variations as there are buildings. 
Two things are always very important in 
dealing with a rent review process. First, 
read the rent review clause, but secondly 
read the whole lease.

I happen to think that property values 
and rentals are still on the way down.

There is no confidence now in 
the value of property for
investment purposes in 

general...

Until there is a productive drive from 
within the economy, that trend will con-
tinue. There is no confidence now in the 
value of property for investment purposes 
in general, and that what movement there 
is in commercial property apart from ac-
quisitions by overseas bargain hunters 
and local investors who can never resist 
an opportunity of tangible bricks and 
mortar, I suspect the bulk of transactions 
relate to firms and organizations acquir-
ing property for their own purpose. In 
other words, firms are buying factory and 
commercial premises rather than leasing, 
becauseof themarketconditions.

The other significant trend in the mar-
ket is the development of a two tier rental 
market. I mean by this that rentals being 
asked by lessors for new tenancies are 
significantly lower than rentals paid by 
existing tenants on a rent review. Accord-
ingly, the question that will arise fordeter-
mination in rent review procedures is to 
what extent is the position under existing 
leases affected by reference to the current 
market rent on rent review and on the

availability of new and often vacant space. 
When we come on to discuss the differ-
ence between adopting an objective or a 
subjective test in a particular case to deter-
mine what rent calculation is appropriate, 
it will be seen, I think, that a more liberal 
trend is developing which is more attrac-
tive to tenants, that there is a readiness on 
the part of the Courts where it is possible, 
given the terms of the lease, to permit a 
wider and more liberal interpretation of 
relevant factors than hitherto may have 
been the case.

In Australia it has been held that rent 
review rentals constitute material relevant 
to the determination of a current market 
rental. The case referencesareBHPvAMP 
Society (1986) ANZ. CONR 658 andEB 
Chambers Co op Limited v MLC (1987) 
ANZ. CONR 22.

There may be conflicts to be resolved 
in considering ratchet clauses in relation 
to current market rentals. The effect of a 
ratchet clause is to artificially compel 
payment of a rent which is higher than the 
rent realistically obtainable in the local 
market place. There is no doubt that in a 
two tier market the ratchet clause does 
operate to create an artificially high level 
of rentals payable.  The natural conse-
quence is that as those leases come to an 
end and the properties become vacant, 
they will in future be likely to earn less 
unless the market dramatically changes. 
Where the lease calls for the determina-
tion of a "current market rental", the only 
comparable levels so far as review rentals 
am concerned will be those which satisfy 
the criteria of being market place rentals. 
I do not know of a case yet where this 
argument has been put to the test.

Some examples of tenant
inducements and hidden benefits
The hidden agenda limited only by the 
imagination and in some cases the morality 
of the lessor, offers such a variety of 
attractions for unsuspecting tenants to be 
tempted with long-term leases where, 
hopefully (for the lessor) the market will
catch them out on the first rent review, but
in the initial stage offering rent holidays, 
Fiji holidays, loans for partitions, contri-
butions to removal expenses, lump sums, 
free cars, and picking up a prospective 
tenant's lease of existing premises, or 
taking up a liability to meet rent, or a 
contribution to rent under an existing lease. 
Apart from unsuspecting and over-trust-
ing tenants being carefully warned about 
the short term nature of the so-called in-
ducements, it may prove difficult in the
future to track the exact nature of these 0
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benefits and to what extent they have 
affected both the market and the actual 
rent paid or payable under any given lease. 
The hush hush engineering which attends 
such arrangements once the fish has taken 
the bait, will make future calculations 
somewhat difficult and are analogous to 
creditor protection transactions and tax 
avoidance schemes, where the strictness 
of the situation may mean in a dispute that 
the situation is held against the party 
seeking to obtain some benefit. In other 
words, if the developers and landlords are 
found out, it will undoubtedly have a 
significant effect on future rentals payable 
as there will need to be an inquiry of the 
books to determine what the net rent paid 
under the market truly is, ratchet clause or 
no ratchet clause.

There is a danger in assessing 
rental rates on the lease

documents that inducement 
transactions will not be apparent

You have a consequential problem of 
endeavouring to sort out whether these 
confidential packages have been entered 
into. It is almost a certainty that no one 
will be telling a valuer when instructions 
are given, certainly not the valuer for the 
lessor in any event. There is certainly a 
danger in assessing rental rates on the 
lease documents that the inducement 
transactions will simply not be apparent.

It has been suggested that such confi-
dential packages have the effect of distort-
ing the rental market and are devices by 
unscrupulous landlords. They are devices 
that have been adopted by all kinds of 
lessors. Even such an organization as the 
Development Finance Corporation is re-
puted to advertise a new concept known 
as "Lease Write".

In other words, write your own lease 
and suggest it on the premise that no 
absurdity in this age will not be given the 
time of day. Whither thou goest, market 
rental then? You may consider it desirable 
that valuers as a matter of routine invite on 
receiving initial instructions to be informed 
of the existence of any inducement ar-
rangements. Again, you will need to de-
cide the tactics of this in dealing with 
lessors and lessees.

In my view, in all cases where there is 
any suggestion that the fixing ofarental has 
been the subject of an inducement package, 
the particulars of which arenot available for 
the purposes of the rental determination, 
then that rental must be disregarded by a 
valuer in making a market place determi-

10

nation.  It is particularly dangerous in 
reviews affecting multi tenancy situations 
where some lessees have had the advan-
tage of inducements and some not, and 
possibly different tenants accepting dif-
ferent types of inducements according to 
their pockets, professions or taste.

For tax purposes, it seems clearly ar-
guable that inducement provisions are 
accruals for the tenants for tax purposes. 
Legal engineering has endeavoured to 
convert benefits into tax-free capital re-
ceipts.

Unfortunately, as I have said, leases 
are not standard documents and even more 
so within the context of leases there is 
limited uniformity in New Zealand in the 
drafting of rent review clauses.

I will go on to say in this argument that 
it will be important as a practical consid-
eration for valuers to know whether they 
are acting as an expert or an arbitrator, and 
secondly whether they are entering to 
assist to negotiate or to solve a dispute. 
The necessary condition precedent to the 
task is that you get your instructions clearly 
in writing, so that your role is quite cer-
tain. Don't ever forget that whatever your 
task initially, you are potentially always 
able to end up as a witness. That is apart 
from perhaps just being asked to act as a 
witness either before a Court or an arbitra-
tor or umpire.

Some guide to your task will also be 
evident in the rent review clause itself. It 
is to that clause which you must look to 
determine the standard against which the 
new rent is to be fixed, so that the results 
of your work will correctly reflect the 
intention of the parties to the lease as it 
was originally drawn. There are numer-
ous legal decisions on a variety of word-
ing including the following:

rent to be agreed 
fair market rent.
open market rent
reasonable rent 
best rent
full market rent
reasonable rent for the demised
premises
and so it goes on.
Essentially however most rent review 

clauses can be reduced for practical pur-
poses to two situations:-

The first is the subjective rent review 
clause or what is now known as the 
Bates v Wyndham [1981] IAER 1077; 
or
Secondly an objective rent review 
clause or a Ponsford v HMS Aerosol 
clause.
The differencebetween subjective and

objective rent review clauses has been 
judicially considered in recent times in 
New Zealand, and I think not only is it 
important to understand the distinction 
between the two approaches, but also have 
a feeling of how the Judge has discussed 
these various important distinctions, and 
to see the examples that he has given.

In the Jefferies vDimockdecision you 
will have the pleasure of  reading an 
example of clarity and depth by a master 
of the English language in an example that 
is not too long and taxing to peruse. Back 
to the subject matter.

1: In Thomas Bates and Sons Ltd v 
Wyndham's (Lingerie) Limited [1981] 1 
AER 1077 the lease referred to the rent 
upon review as being "a rent to be agreed 
between the lessor and the lessee". It was 
held that as the clause, referred to rent 
agreed between the parties and not the rent 
agreed for the demised premises the rent 
to be fixed was to be the rent which would 
be reasonable for the particular parties to 
agree having regard to all relevant cir-
cumstances including tenant expenditure 
on tenant improvements. The arbitrator 
was not to fix the rent assessed objectively 
on the basis of the market rent for the 
premises. SeealsoLear vBlizzard {1983]
3 AER 662.

2: In Ponsford v HMS Aerosols Ltd 
[1979]AC63 the rent review clause re-
ferred to a rent that was "reasonable for 
the demised premises for the appropriate 
period".

In that case the majority of the House 
of Lords held that the words pointed un-
ambiguously to areasonablerentassessed 
on an objective basis for the premises 
without reference to the particular tenant 
or a particular landlord or the history of 
the premises.

3:  The significance of the subjective/ 
objective issues in relation to rent reviews 
has been illustrated in a number of recent 
New Zealand situations, in some cases 
rather dramatically.

Perhaps the bestexample is inJefferies 
v Dimock [1987]1 NZLR 419. In that case 
the rent review clause provided that rent 
would be reviewed to "such rental as is 
agreed upon by the landlord and the tenant 
and if they cannot agree to be determined 
by arbitration.."

The landlord Dimock had purchased 
land and negotiated with the tenant to take 
a lease of the property and modify it for 
the tenant's use.  The tenant required 
extensive alterations and the landlord and
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tenant agreed upon the improvements to 
be carried out. The landlord was not liable 
for alterations above a limit of $200,000. 
The landlord's responsibility for altera-
tions amounting to $200,000 was to be 
repaid by the tenant over a three year 
period after the fourth year of the tenancy 
had elapsed.

The dispute arose because the tenant's 
expenditure on reconstruction amounted 
to $479,000 or $279,000 above the 
$200,000 limit the landlord agreed to pay.

The issue that arose was whether in 
fixing the rent the arbitrator should take 
into account:
(a) The fact that the tenant had spent 

$279,000 on landlord improvements
for which the tenant would receive no 
reimbursement; and

(b) The fact that the tenant had paid for 
major improvements to the landlord's
land but would in effect be paying rent 
on those improvements.
As a matter of fact, the arbitrator found 

that if the tenant's expenditure was to be 
ignored the annual rent for the relevant 
review period was $199,400.

However, if the tenant's contention 
was correct the annual rent would be 
$162,900.  The rent differential was 
therefore significant over a three year 
period.

The arbitrator referred the legal issue 
to the High Court by way of case stated 
and it was held by Barker J. that the clause 
was indistinguishable in any material re-
spect from theBates v Wyndham andLear 
v Blizzard cases. The rent review clause 
was subjective and required what was 
reasonable between the parties to be taken 
into account, i.e. the excess expenditure 
paid by the tenant. The rent was accord-
ingly fixed at $162,900 per annum for the 
relevant period.

4: See also Fel texlnternational Ltd v JBL 
Consolidated Ltd [1988] NZLR 668 where 
the rent review clause provided for an 
"annual rent" to be reviewed every five
(5) years by agreement between the par-
ties and failing agreement to be fixed by 
arbitration. It was held in that case:

1. That it was proper to imply the word 
"fair" into the words "annual rent" to
give the clause business efficacy. 

2 To determine the fair annual rent the
"prudent lessee" test should be ap-
plied  i.e. what would a prudent lessee 
pay for the premises.

3. That it was proper for the valuer to 
make an appropriate allowance for the
five (5) yearly rental period when 

comparing rentals for three (3) yearly 
rental periods.

5 See also Mahoney v Modick 
(Eichelbaum CJ HC Auckland CL 65/89) 
where a subjective test was applied.

6 Note also the dangers of restrictive user 
clauses. A restriction on use that is very 
narrowly drafted may have serious conse-
quences from a rent review aspect. See 
Plinth vMottMay&Anderson [1979] 249 
EG 1167 where a user covenant restricted 
the use of premises to that of offices in 
connection with the tenant's business of 
"consulting engineers".

This restriction had the effect of re-
ducing the rent to take account of the very 
limited use as engineers' offices. The 
position may be different where the rent is 
to be a market rent determined with va-
cant possession Land Law Company v 
Consumers Association [1980] 255 EG 
617.

See also Burns Philp Hardware v 
Howard Chia [1987] ANZ Con R 185 
where it was held "the then current annual 
market rent for the premises" had to be 
fixed having regard to the obligation for 
use contained in the lease.

7: New Zealand Railways Corporations 
and Roadmaster Arbitration 9/3/89 in-
volved the assessment of rent on a review 
of ground rentals in respect of the 
Roadmaster, Caltex, Turners and Grow-
ers and Market Gardeners 21 year per-
petually renewable leases in Wakefield 
Street, Wellington.

The lease requirement was to deter-
mine the "fair annual rent of the land" 
disregarding improvements. A contest 
took place between the parties as to the 
fair percentage return that could be applied 
to the land value to determine the rent.

Various comparable investment re-
turns were considered and consideration 
was given to inflation rates and other 
factors.  The umpire `held that the fair 
return to be applied in these leases at the 
time of review was 8% on the land value. 
This was a reduction from the peak rate 
previously obtained on similar leases of
8.5%.

See also WCC and Equity Portfolio 
Investment Co Ltd Arbitration 1/2/90 
where, after very full consideration of the 
authorities, a return of 8% was assessed 
for the particular 21 year ground lease.

See also Wellington City Council v 
National Bank of New Zealand Properties 
Limited [1970] NZLR 660.

These cases illustrate that in the cur-

...in the current leasing 
environment there is some 

scope for re-assessing some
fundamental assumptions 
accepted during the boom

period..

rent leasing environment there is some 
scope for re-assessing some of the funda-
mental assumptions that were previously 
accepted during the boom period.

In the Mahoney v Modick decision of 
the current Chief Justice in the High Court 
at Auckland on December 1989, explains 
the factors which an arbitrator should take 
into account in assessing a reviewed rent. 
The particular rent review clause was the 
subject of the decision in the Jefferies v 
Dimock case where it was held that the 
rent review clause called for the subjec-
tive approach, namely that it took into 
account the particular business operations 
of the tenant.

In the Mahoney case the chief Justice 
proceeded to consider what factors an 
arbitrator should consider when follow-
ing this subjective approach. The issue 
now was whether on that approach the 
profitability of the tenant'sbusiness should 
be a factor.

The judgment extensively reviewed 
the authorities and cited with approval the 
proposition that the issue turns on the 
construction and commercial purpose of a 
rent review clause. The judgment notes 
that "notwithstanding the approach is a 
subjective one the factors which may be 
taken into account are limited to those 
which a reasonable person would regard 
as bearing on the rent of the premises 
between the particular parties. The Chief 
justice warns that this subjective approach 
does not justify the infiltration of fanciful 
considerations orones idiosyncratic to the 
personalities of the respective parties".

The factors to be taken into account 
are limited to those having a connection 
with the leased premises. The judgment 
concluded that on a rent review where the 
subjective approach is appropriate, the 
profitability or otherwise of the business 
which the tenant proposes to carry on in 
the premises during the currency of the 
rental period, cannot be excluded when 
fixing the appropriate new rent.

8: Current Market Rent
Where the rent review criteria in a lease 
calls for "a current market rental", this 
means the rent should reflect the rent that 
would be obtained in the open market 0 
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for the particular property, taking account 
of all the terms of the original lease and 
reflecting a bargain between parties, each 
of whom was willing to proceed. The 
essence of the current market rental is that it 
need not be reasonable for the tenant, but 
only reasonable for the premises (Lear v 
Blizzard) [1983] 3AER 662.

If it is intended that the words produce 
an open market rental, then you fall into 
the difficulties of the Ponsford case where a 
reference to reasonable rents can pro-
duce a quite different result.

Insertion of a ratchet clause is 
one of the more contentious 

issues facing members of the
legal profession

9: The ratchet clause
The insertion of a ratchet clause is one of 
the more contentious issues currently ex-
ercising the minds of members of the legal 
profession dealing with property transac-
tions. To achieve a level playing field for 
the lessor and lessee, a rent review clause 
should make an allowance for downward 
movements as well as upward in an open 
market rental value. That however does 
not have a lot of appeal with a highly-
geared developer. There is no good reason 
why rent should always go up and never
down.

That is fine in theory however but it 
doesn't yet seem to be significant in the 
review of leases which have run for some 
time and still have a few years to go. The 
unfortunate thing is that New Zealand 
lessors have recently been in stronger 
bargaining positions, and have simply re-
fused to allow tenants to have protection 
against deflationary pressures to counter 
the protection lessors build in against in-
flation in the first place.

Therefore a ratchet clause is still there 
but I am sure that quite frequently it is 
going to be the subject of a deletion. The 
practical result of not including such a 
provision is that a lessor will probably 
resist exercising a right to review the rent 
unless he is sure he can get an increase. 
Think what this does to the market. Your 
services may not be so widely needed if 
lessors become disinclinedtopursuerental 
increases, although the boot may be on the 
other foot with tenants seeking such re-
views in order to obtain decreases or re-
ductions.

Something to watch in practice is the
lease which directs valuers to either re-
gard or disregard certain factors. All I can

say here is you should be careful, and if 
the effect of disregarding some otherwise 
increasing factors may on the face of it 
reduce a base rental, turnover or market 
conditions to be taken into account may 
increase operating expenses with a conse-
quence that a tenant in the end is actually
paying more not less.

Arbitrators or Experts
The rent review clause should speak for
itself in determining whether in the first
instance you are acting as expert or arbi-
trator.

It is true that the arbitration process 
has been criticised as cumbersome and 
unduly expensive. That depends of course 
upon the submission and terms of refer-
ence to arbitration. They should avoid 
involving the parties in a cumbersome 
procedure.

One cannot speak for the cost. In my 
experience, arbitration is just as expen-
sive as litigation, although the parties may 
get to the point far more quickly and may 
be able to choose their own judge. If the 
terms of reference are drawn carefully, it 
should be possible to considerably reduce 
expense however.

It is generally accepted in practice 
however that in all situations where the 
assessment of a new rent is likely to be a 
simple exercise and the premises do.not 
contain any unusual features and the cri-
teria of value does not give rise to any 
special difficulties or involve features that 
on an objective test require considerable 
judgment in assessing, then the determi-
nation of the rent by expert valuers is 
appropriate.

Where, however. the dispute determi-
nation will involve difficult questions 
concerning the basic principles to be 
adopted or analysis of business turnover 
or performance, then it is unlikely that the 
parties will be satisfied fully by reference 
to you as an expert.  Only arbitration 
ensures the parties have the right to legal
representation, that they can obtain dis-
covery of documents and call evidence. 
The arbitrator is, of course, immune from 
prosecution or suit, and must follow the 
rules of natural justice and conduct the 
hearing like any other hearing of a legal 
dispute, fully and fairly. If complex points 
of law arise, the arbitrator has power to 
seek professional legal advice.

It is possible to appeal from the deci-
sion of an umpire acting as an expert 
provided reasons have been given for an 
Award, and this is what is normally called 
"a speaking award". In the absence, how-

ever, of the speak there would be no rea-
son to attack and therefore there would be 
no right of appeal.

As a general principle, one could only 
recommend to tenants not to forego the 
right to have rental determined by arbitra-
tion, although it may be preferable in the 
first instance by agreement to do this by 
way of reference to an expert, and only 
resort to arbitration where all else fails.

Having said that, I am an advocate of 
arbitration but I believe there are steps in 
the process of moving from negotiation 
through to a dispute which involves dis-
cussion, negotiation, conciliation and 
mediation, further negotiation, finally 
statement of dispute and reference to arbi-
tration. I will move to later in the paper 
suggest words which cover these options.

Rent Review Clauses
Let us quote some of the problems spoken 
about. I set out hereafter three different
versions of rent review clauses I have
picked at random:

"2.0 Rent Review:
2.1 THE annual rent may be reviewed by 

the Landlord as follows:
(a) the Landlord shall commence areview 

by not earlier than three (3) months
prior to a review date or at any time up 
to the next following review date giving 
written notice to the Tenant specifying 
the annual rent considered by the 
Landlord to be the current market rent 
as at that review date;

(b) if, by written notice to the Landlord 
within twenty-eight (28) days after
receipt of the Landlord's notice, the 
Tenant disputes that theproposed new 
annual rental is the current market 
rent, then the new rent shall be deter-
mined in accordance with Clause 2.2 
BUT the new rent shall not be less than 
the annual rent payable during the 
period of twelve (12) months imme-
diately preceding the relevant review 
date;

(c) if the Tenant fails to give such notice 
(time being of the essence) the Tenant
shall be deemed to have accepted the 
rent;

(d) the annual rent so determined or ac-
cepted shall be the annual rent from
the review date or the date of the 
Landlord's notice if such notice is 
given later than three (3) months after 
the review date;

(e) pending the determination of the new 
rent, the Tenant shall pay the rent
specified in the Landlord's notice pro-
vided that the rent is substantiated by 
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a registered valuer's report.  Upon 
determination of the new rent an ap-
propriate adjustment shall be made;

(f) the rent review at the option of either
party may be recorded in a Deed, the 
cost of which and the stamp duty 
thereon shall be payable by the Ten-
ant "

"2.2 IMMEDIATELY following re-
ceipt by the Landlord of the Tenant's 
notice, the parties shall endeavour to agree 
the new rent, butif agreementis notreached 
within fourteen (14) days then the new 
rent may be determined either:
(a) by one party giving written notice to

the other requiring the new rent to be 
determined by arbitration; or

(b) if the parties so agree by registered 
valuers acting as experts and not as
arbitrators as follows:
(i) each party shall appoint a valuer 

and give written notice of the ap-
pointment to the other party within 
fourteen (14) days of the parties
agreeing to so determine the new 
rent;

(ii) if the party receiving a notice fails 
to appoint a valuer within the'

fourteen (14) day period, then the 
valuer appointed by the (otherparty 
shall determine the new rent and 
such determination shall be bind-
ing on both parties;

(iii)the valuers appointed before 
commencing their determination
shall appoint an umpire who need 
not be a registered valuer;

(iv)the valuers shall determine the 
currentmarketrentof thepremises
and if they fail to agree then the 
rent shall be determined by the 
umpire; .

(v) each party shall be given the op-
portunity to make written or verbal
representations to the valuers or 
the umpire subject to such rea-
sonable time and other limits as the 
valuers or the umpire may prescribe 
and they shall have regard to any 
such representations but not be 
bound thereby.

When the new rent has been deter-
mined the arbitrators or the valuers
shall give written notice thereof to the 
parties. The notice shall provide as to 
how the costs of the determination 
shall be borne and such provision shall

WANTED!

be binding on the parties."

"28 THAT if the Tenant shall have duly 
and punctually and faithfully observed
and performed and kept all and singular 
the covenants conditions and agree-
ments (on his part herein expressed or 
implied, he shall have the right on the 
expiration of the term hereby granted 
to a further lease for a further period of 
years as specified in the Fourth 
Schedule hereto provided:-

(a) That the rent for such further term 
shall be fixed by agreement between
the parties or in default by arbitration 
in the manner in these presents pro-
vided but in no case shall such rent be 
fixed at less than the rent payable at the 
end of the immediately preceding term;

(b) Such further lease shall be otherwise
on the same terms as herein expressed 
or implied, but excepting this present 
right of renewal;

(c) If the Tenant shall desire to avail him-
self of the right of renewal hereby
created, he shall give to the Landlord 
at least three (3) calendar months' 
written notice of his intention in that 
behalf, such notice to expirebefore 
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the expiration of the term hereby cre-
ated

"33 RENT REVIEW:
(a) The annual rental for the time being 

payable hereunder maybe reviewed
by the Lessor on the dates stated in 
the Schedule (each such date being 
herein called "a date of review") in 
the manner hereinafter set forth.

(b) At any time but in each case being not
earlier than three (3) months prior to 
a date of review, the Lessor may give 
notice in writing to the Lessee speci-
fying the new annual rental proposed 
by the Lessor which the Lessor con-
siders is or will be the current market 
rental of the Leased Premises as at the 
date of review specified in the notice.

(c) The Lessee may by notice in writing
to the Lessor within twenty-eight (28) 
days after receipt of the Lessor's no-
tice, dispute that the proposed new 
rental is the current market rental of 
the Leased Premises and require the 
new rental to be determined by arbi-
tration, whereupon the new rental 
shall be determined by arbitration.

(d) In the event of the Lessee failing to
give notice to the Lessor in accord-
ance with the provisions of the last 
sub-clause the Lessee shall bedeemed 
to have accepted the proposed new 
rental specified in the Lessor's no-
tice.

(e) The new annual rental determined 
pursuant to the last sub-clause or by
way of arbitration as being the cur-
rent market rental of the Leased 
Premises (as the case may be) shall be 
the rental payable by the Lessee as 
from the date of review specified in 
the Lessor's notice.

(f) In no circumstances whatsoever shall 
the amount of any new annual rental
determined as aforesaid be less than 
the annual rental payable by the Les-
see during the period of twelve (12) 
months immediately prior to the date 
of review specified on the Lessor's 
notice.

(g) If required by the Lessor the new 
annual rental determined pursuant to
the provisions of this clause shall be 
evidenced in a Deed or other formal 
document which shall be executed by 
the Lessee, and all legal and other 
expenses relating to such Deed shall be 
borne by the Lessee."

Expert Advisor or Arbitrator
In most cases it will be clear from the 

terms of a lease where a valuer is to be 
called to assist in the process by being 
asked as an expert or as an arbitrator.

This is not to say, however, as is true 
with many things, that there is certainty in 
allcases. Sometimes rentreview clauses in 
leases are an example of, first an attempt to 
resolve something by agreement, and sec-
ondly the resolution as if there is a dispute 
where agreement has failed but each party 
appoints a valuer.

Thirdly, failing those steps a third valuer 
may be appointed, but the uncertain ques-
tion then is whether he is in truth an arbitra-
tor or merely another valuer engaged as an 
expert.

An example of this situation appeared 
in an Australian case of AMP Society v 
Overseas Telecommunication Commission
[1972]2NSWLR8O6. In this case, where 
the parties have failed to agree as to the 
rental in a lease, the rental was to be deter-
mined by "an arbitrator" appointed by a 
third party.

Upon failing to agree, the parties signed 
a further submission requesting the ap-
pointment of a valuer to determine a rental. 
The parties continued to dispute his deci-
sion.

The.. Supreme Court in Victoria held 
that what, in fact, had been called forby the 
lease was not in truth an arbitrator who 
would. in the ordinary course have con-
ducted a judicial inquiry, but rather it was 
merely a reference to a person appointed 
because of his skill and experience to make 
a determination, but without all the other 
trappings of an arbitration.

Perhaps what was quite telling in this 
case was that one judge said "you can't 
make a valuer an arbitrator by calling him 
so or vice versa".

myou can't make a valuer an 
arbitrator by calling him so or

vice versa"

It really depends upon the purpose of 
the appointment. Ithas been said in another 
case "where a person is appointed not to 
assess or value or calculate simply in ac-
cordance with his own skill or knowledge, 
but to resolve a dispute by considering 
competing valuations, he is an arbitrator".

What it comes down to is whether you 
have been asked to make a calculation or 
whether you have been asked to resolve a 
difference by hearing both sides.

It is always a matter of construction in 
a particular case. A mere agreement to 
accept a valuation need not constitute an

arbitration agreement, but it may do so. 
A golden rule for you is if you have 

any doubt about your position as to whether 
you are an expert for the exercise or you 
are being asked to act as an arbitrator, 
make the parties make up their mind and 
so instruct you in writing.

I am not carrying a candle for the 
arbitration procedure. I can see that in 
many instances the task is better carried 
outby valuers acting as experts and leaving 
the matter at that. If they need an umpire 
also to act as expert, then all I ask is that 
you spell out the rules in advance before 
you embark on the task.

Speaking generally, if the reference is 
to a person who is intended to form an 
opinion between the parties from his own 
judgment and skill as a valuer, he is still 
acting as an expert and not an arbitrator, 
but it is not an absolute test because there 
can be cases where a dispute has arisen in 
which the third person is an arbitrator, 
although by reason of his knowledge of 
the subject matter or his skill it is not 
intended that he should not hear evidence 
or hold a judicial inquiry.

Again, that is very much a matter of 
the terms of reference. In Carus Wilson v 
Green [1886] I8QBD 7 atpage 9, itis said:

"If it appears from the terms of the 
agreement by which a matter is sub-
mitted to a person's decision, that the 
intention of the parties was that he 
should hold an inquiry in the nature of 
a judicial inquiry and hear the respec-
tive cases of the parties and decide 
upon the evidence laid before him, 
then the case is one of an arbitration. 
The intention in such cases is that 
there shall be a judicial inquiry worked 
out in a judicial manner. On the other 
hand, there are cases in which a person 
is appointed to ascertain some matter 
for the purpose of preventing differ-
ences from arising, not of settling them 
when they have arisen, and where the 
case is not one of arbitration but of 
mere valuation. There may be cases of 
an intermediate kind where a person is 
appointed to settle disputes that have 
arisen, still it is not intended that he 
should be bound to hear evidence and
arguments. In such cases, it may be 
difficult to say whether he is intended 
to be an arbitrator or to exercise some 
function other than that of an arbitra-
tor. Such cases must be determined 
each according to its particular cir-
cumstances."

One problem that can arise is where 
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two valuers are to refer a matter to an 
umpire if they cannot agree. It might have 
been expected that since the umpire was 
there to resolve an undoubted disagree-
ment he must necessarily be an arbitrator, 
but this simple view has not been adopted 
in the Courts.

In holding that it was a mere valuation, 
the English Court of Appeal relied on the 
fact that the umpire had been appointed 
before the disputes between the valuers 
arose.

This view does raise difficulties 
however as it could have happened in 
another order, but the point is in this case 
merely because he has to hold the scales 
evenly, does not make a valuer an arbitra-
tor. It gets back to the terms of reference 
and probably the submission which gave 
rise to the dispute.

As to hearing evidence and submis-
sions, a valuer would always be entitled to 
hear such matters. It is amootpointwhether 
by so doing he would upgrade himself 
into an arbitrator.

...remember, an arbitrator
can't be sued, but an expert 
can in respect of a negligent

valuation.

My view is that unless the terms of 
reference make it clear that it is an arbitra-
tion because he wishes to perhaps hear 
evidence and submissions, does not nec-
essarily turn his role as an expert into that 
of an arbitration. One would have to take 
into account the question of consent and 
agreement between the parties, and the 
particular brief he has been given. While 
we are talking about these things, remem-
ber an arbitrator can't be sued, but an 
expert can in respect of a negligent valu-
ation.

Any further analysis of the distinction 
between arbitrator and expert would nec-
essarily go on to discuss forensically the 
particular cases where breaches of duty of 
care have arisen, and a question of immu-
nity or otherwise has emerged in protect-
ing or not protecting as the case may be a 
poor old valuer who has set out to do a job 
as an arbitrator on a look and sniff view, 
and has ended up finding himself being 
treated as an expert with the consequence 
of personal liability where the task has 
been found wanting and where allega-
tions of negligence have been proven. At 
this stage, I cannot do more than isolate in 
your mind the difference as a key factor in
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considering your role in this process.

Negotiations or Dispute
It is difficult to pigeon-hole or isolate the 
various stages in business transactions 
from commencement to final resolution 
where a dispute may or may not arise as 
part of the proceedings.  The circum-
stances are often dynamic and involve a 
full range of business and commercial 
affairs.

For that reason, the enlightened pro-
fessional approaches the circumstances 
with a range of fixes and bandages to be 
applied depending upon whether a dis-
ease is only potential, or whether a wound 
has been opened and blood is running all 
over the lease. For that reason, I suggest 
that one recognises a graduated scale of 
the various resolution procedures, some 
of which will involve the recognition of 
dispute.

Before I move into the topic further, 
may I say that I am a serious advocate in 
all matters, commercial and legal, of the 
various alternative dispute resolution 
techniques which are promoted and rec-
ommended by the New Zealand Institute
of Arbitrators.

This programme is still only in its 
infancy. It requires a concerted effort by 
all professionals and to help preserve the 
sanity and sanctity of the Courts in deal-
ing with disputes and cases which ulti-
mately are incapable of being dealt with 
by anybody else but one of the Queen's 
judges.

There are many other people capable 
of resolving and dealing with all sorts of 
disputes, and in regard to the very matter 
of rent review procedures, I suggest that 
the stages of negotiation, valuation, ap-
praisal and assessment, conciliation, me-
diation, arbitration, and litigation, cover 
the various ranges.

Again, for that reason, it is my view
that in all matters legal, and agreements 
where a reference to arbitration appears, 
then in respect of every dispute it is my 
thesis that it should always be subject to 
an enforced negotiation period. It should 
always be subject to the reference of an
expert.

If property is concerned, the appropri-
ate expert is a valuer. I believe also that 
the situation should be subject to inde-
pendent appraisal and assessment by in-
dependent experts in the same field. At 
that point, again if the matter is not pro-
ceeded, I believe it is important that con-
ciliation plays its part. A conciliator is not 
necessarily impartial and he may have to 
get alongside each party one at a time. For

that reason, it is often unwise for a nomi-
nated arbitrator to adopt the role of con-
ciliator and then try and salvage the job in 
his role as arbitrator.

Conciliation is a particular task in it-
self.  Mediation is different again, the 
subtle difference of which is the interpo-
sition of a third party with a view to 
persuading the parties in difference to 
adjust their position and settle their dis-
pute.

The mediator relies on assistance and 
persuasion rather than the power to make 
binding decisions, but is a person who is 
more at arms length than the conciliator 
and certainly should be impartial. Arbi-
tration involves the determination by a 
third party acting judicially of differences 
which have arisen between the parties 
concerning their legal rights, and who 
must according to the rule of law, give the 
parties a hearing and come up with a 
written decision known as an Award. I am 
an advocate of abandoning all presently 
drawn arbitration clauses in standard le-
gal documents, and replacing those with a 
heading:

"Dispute and Issue Resolution" 
In case an issue contest claim or differ-

ence should arise between the parties to 
this contract, the parties may not resort to 
litigation to resolve such dispute issue or 
matter without first observing the follow-
ing alternative dispute resolution proce-
dures:

(1) Negotiation  28 days
(2) Valuation of subject property by one 

valuer if parties can both agree upon
one, failing that two. The valuers may 
appoint an umpire in all instances 
acting as experts 28 days.

(3) Appraisal: if either of the parties is not 
satisfied as a result of the valuation or
negotiation procedure, an independent 
appraisal by a party agreed upon be-
tween the parties or failing agreement 
as nominated by the Institute of Ar-
bitrators 7 days.

(4) Conciliation  14 days, by a conciliator
agreed upon between both parties, or
appointed by the Institute of Arbitra-
tors.

(5) Mediation - within 14 days a media-
tion meeting by a mediator independ-
ently appointed by agreement, failing 
agreement by the Institute of Arbitra-
tors, meeting with both parties and/or 
counsel or other representative, seek-
ing to summarise the issues and resolve 
the issue matter or difference.

(6) Arbitration   if all other dispute reso-
lutions fail, then the parties may refer
the matter thing or issue or differ-  0 



ence to arbitration to one arbitrator if 
both can agree, failing agreement then 
to determination by the appointment 
of two arbitrators, one by each party 
who shall appoint an umpire and oth-
erwise subject to the terms of this 
agreement to conduct such arbitration 
pursuant to the Arbitration Act 1908".

I believe that these standards would 
make the cogs of dispute turn more 
smoothly and resolve matters more effec-
tively according to the scale, priority and 
importance in a more orderly fashion than 
currently takes place. This is an enormous 
topic and this articlerepresents only a hint 
of my views,so that its appropriateness in
rent review procedures can be discussed 
from the point of view of the relevant 
disciplines.

Experts' Procedures
There is not a great deal that can be said 
that is not very much a matter of common 
sense, and experts must remember to sim-
ply follow their own professional disci-
plines; obtain waivers, disclaimers, and 
indemnities.

You are free to conduct some aspects 
of a hearing, perhaps to call evidence or 
see the parties. However, just remember 
to adopt the rule of law standard in so 
doing. In other words, adopt those proce-
dures by consent and make sure that both 
parties fully understand and agree with 
what you are doing.

Commit  instructions to writing as 
soon as received, be clear in so doing that 
you are acting as expert and not arbitrator. 
Make sure also that clients understand the 
subtle difference.

In conclusion, present a report or 
finding on the subject matter that has been
referred to you, again making it clear that
your finding or subject matter is given as 
an expert and ensure that you have read 
the entire contract, whether it be a lease, a 
building agreement, or otherwise, and fi-
nally, if in doubt about a matter of inter-
pretation, take advice. If it is necessary, 
reserve that right together with the right to 
recover the cost of doing same in your 
initial instructions.

Arbitration and
Arbitration Procedures
This again can be a very lengthy topic. As 
a valuer, you will come into an arbitration 
on a rent review dispute either on the 
reference as arbitrator or in the proceed-
ings as a witness. 'As' an arbitrator, you 
are appointed by contract between the

16

parties, or you may have the job arising 
from a Court order. In either event, you 
can't be sued for negligence.

The standard procedure for dealing 
with arbitrations involves the following:

(1) Anagreementinwritingwhichiscalled 
"the reference" signed by both parties.

(2) An acceptance to act on the reference
by the arbitrator again in writing at 
which time he must consider the terms 
(the cost) of accepting the appointment 
and whether security for that cost is 
warranted. He should also ensure that 
he has an indemnity in the reference, 
and that he is entirely satisfied with the 
terms of the reference.

(3) A preliminary meeting is held with the
parties or their counsel to determine
matters of procedure. The golden rule is 
do everything by consent. If you 
have to make an order, make sure you 
are legally correct.

(4) Following the preliminary meeting at 
which a timetable is fixed between the
parties, the claimant and respondent 
will each submit and file their par-
ticulars of claim, and in due course 
normally theirevidencein writingprior 
to the hearing. A hearing is fixed at 
which either party presents their sub-
missions to the arbitrator, and any 
evidence to be called. The other side is 
entitled to cross-examine. Proceedings 
are conducted formally and witnesses 
may be excluded. Evidence is taken
on oath. When the arbitrator retires or
reserves his decision, it will be final 
and binding on the parties unless the 
arbitrator makes an error of law in his 
decision which would entitle a disap-
pointed party to go to the High Court 
to move to set aside the Award, which 
means cancelling it for some technical 
failure, or remission, because he has 
made a fundamental mistake of law, 
but where it is capable of being cor-
rected. Technically, an Award can be 
set aside for misconduct of the arbi-
tration. That does not mean the arbi-
trator has misbehaved but simply that 
he hasn't followed the rules correctly 
in the conduct of an arbitration. An 
arbitrator is entitled to take legal advice 
and normally in the terms of reference 
there will be the ability for him to 
consult with experts on particular
matters, or take advice in order to
come to a proper decision. The Award 
is a decision in writing with reasons 
attached and which is normally up-
lifted when it is paid for.
As to the appropriateness of an arbi-

trator, independence is important. If there 
is no other mode of reference provided, 
the reference will be to a single arbitrator. 
If the reference is to two or more arbitra-
tors, they must appoint an umpire imme-
diately after they are themselves appointed. 
If the arbitrators can't agree, then the 
umpire may enter on the reference in their 
place.

A High Court has authority to appoint 
arbitrators where the parties fail to agree, 
or the appointed one fails to act or dies, 
where they have failed to appoint an um-
pire, or the umpire fails to act or dies. The 
Court has general authority to make or-
ders in respect of the arbitrator if there is 
an issue that cannot be resolved by the 
arbitrator. The arbitrator may also move 
the Court to assist by stating a case for a 
legal determination.

The advantage of arbitration is nor-
mally that you can choose your judge and 
choose your own timetable and conduct 
matters in absolute privacy. Historically, 
it is a feature of mercantile law arising 
from the various trade practices.

If there is a notice of appointment 
issued by one party which under the terms 
of the Arbitration Act may mean the other 
party is forced to accept that appointment 
unless they go to Court and have that 
appointment set aside.  By agreement, 
arbitrations can be fixed on their docu-
ments only as a particular type of arbi-
tration on an order to resolve a dispute. I 
point this out as it may be appropriate for 
rent review disputes.

However, anyone who undertakes an 
arbitration on documents only must make 
sure that the contract of reference is abso-
lutely clear, so that the rules of natural 
justice in terms of direction, evidence and 
fair hearing etc. are not compromised in 
any way, otherwise the integrity of that 
arbitration will be at risk.

I take the opportunity of mentioning 
your rule in an arbitration as a witness. As 
a valuer, you would be accorded the status 
of being an expert witness where your 
qualifications, your experience, the ex-
tent to which you have researched the 
matter in hand, and your familiarity with 
the evidence are all very important mat-
ters.

In New Zealand, valuers being regis-
tered under the Valuers Act and, being 
registered, are required to furnish evidence 
of having acquired the necessary educa-
tional qualifications and experience pro-
vided by the Valuers Act, and that he or 
she has also obtained areasonable standard 
of professional competence. A registered 
valuer will normally be accepted by the
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Courts as qualifying as an expert witness 
within the field of expertise of a valuer. 
Cases presented without expert valuation 
evidence involving land valuation pro-
ceedings can have little hope of success.

It is important that an expert's report 
to be acceptable requires:

(1) Thatthewitnessisfully andadequately 
briefed by his client, and that the matter
is discussed with the client's legal 
adviser.

(2) The witness should be thoroughly fa-
miliar with the subject matter of the
report.

(3) If expert assistance in the form of 
surveying or engineering or financial
evidence is required, then that addi-
tional expertise should be incorpo-

APPENDIX

rated in supplementary reports, and 
the authors should be available to give 
evidence. Any doubts about factual 
matters should be cleared with the 
client's legal adviser before the report 
is completed.

(4) The report should be prepared in a 
clear logical sequence by traversing
the facts and then giving the opinion. 
The final draft report should be dis-
cussed with the client's legal adviser. 
I have touched on this point merely to 
say that there are particular standards 
to be observed if you are acting as a 
professional witness in an arbitra-
tion, indeed in any legal proceedings. 
If I can summarise the whole issue in 

two or three sentences.
The valuer must know whether he or

she is acting as expert or arbitrator or 
witness. They must know whether they 
are in negotiation or dispute and, if so, at 
what point. Finally, they must be able to 
read clearly the terms of the lease, in 
particular the review clause, and know 
what factors are to be taken in to account 
in fixing the rent upwards or downwards, 
and whether they are obliged to follow an 
objective or subjective test in that proc-
ess.

Do have matters in writing, and do 
use good precedents no matter what 
combination of circumstances are being 
dealt with to ensure that the task is being 
handled appropriately, and that proce-
dures are followed correctly, and the 
result recorded in a manner that will not 
leave you open to criticism.A

THE VALUER'S ROLE IN THE RENT REVIEW PROCESS 

KEY WORDS 
Expert Arbitrator, Adviser, Witness 

Objective/subjective 
Negotiation 

Dispute 

EXPERT GUIDELINES 

1 Instructing letter with copy of lease, copy of rent review clause, and request to act as expert not arbitrator.

2 Acceptance in writing as expertnot arbitrator. Timetable requirements (if any) including any meeting with

the parties or party.

3 Written report as expert with disclaimer and indemnity as may be appropriate.

ARBITRATION GUIDELINES

1 Submission.

2 Agreement to arbitrate  attach lease and rent review clause.

3 Acceptance by arbitrator in writing and terms.

4 Ifreference to arbitrators and umpires,preliminary negotiations between arbitrators to see if agreement can 

bereached, in the absence of agreementreference to the umpire for hearing, orby hearing of two arbitrators 

chaired by the umpire. The options depend upon the terms of reference. 

If to one arbitrator only and in all cases: 

(a) proceed to preliminary meeting; 

(b) timetable for proceedings including dates for points of claim and particulars of claim and affidavits; 

(c) provision for interrogatories and discovery; (d) fix hearing date; 

(e) exchange briefs of evidence; 

(f) hearing; 

(g) issue of Award. 
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Judicial v Practical Rental Valuation
:

Principles and Methodology 
by R L Jefferies 

asic traditional rental methods up to B 
the 1960s had varied little from the 
first world war era due largely to various 
forms of economic regulation and rent 
control in particular which fixed rentals 
according to set formulae in the statutes 
applying. 

When I studied valuation in the early 
1960's, rent was rent. It was simple, al-
most universally understood, and fixed by 
demand and supply, except for the vestiges of 
rent controlled tenancies in New Zea-
land applying to only a few `protected' 
tenants. Long leases were generally the 
vogue and with relatively low inflation 
rent reviews were rarely less than five-
yearly and disputes were generally infre-
quent or non-contentious. One simply 
made a `like for like' market comparison 
with similar space.

Rental valuation methodology con-
centrated on the various techniques used, 
such as the principles and applications of 
rental depth tables, area or zonal methods. 
This was all on the presumption of dealing 
with willing lessors and prudent willing 
lessees (DIC' and F R Evans2 cases). The 
sophistications to creep in during the 
1970's were in response to the need to 
adjust for physical differences in modem 
buildings such as variations in quality, 
finishes, services provided and elevation 
or view in office buildings.

In the 1970's, with the early booms 
and busts of a developing property market, 
adjustments for time and different lengths 
of rental terms were the issues of the day. 
With the advent of the net lease, the 
complications revolved around the need 
to adjust for differences in recoverable 
operating expenses so as to make com-
parisons on a total occupancy cost basis.

It was largely the world of the valuers, 
and when disputes arose they were expe-
ditiously dealt with by valuers acting as 
expert advisers, arbitrators or their um-
pires. Leases were mainly of a simple pre-
printed kind approved by the local law 
society. These contracts invariably pro-
vided for future rentals simply to be 
"agreed between the parties or settled by 
arbitration". In the latter event, the proce-
dures were set out in legislation.

Rental definitions were rarely disputed,
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the key assumptions being those of an 
open market consisting of willing lessors 
and willing lessees, paralleling recognised 
statutory definitions of market value, and 
case precedents involving compensation, 
or rating valuations.

Contemporary controversy
Today, however, it is a different world. 
Rental disputes are big business, particu-
larly in a depressed market where the 
professionals involved are making a meal 
ticket out of diverging opinion, in advis-
ing lessors who are desperate for cashflow 
to buoy up falling property values; while 
on the other hand, advising lessees who 
are frequently hard pressed to keep up 
with present rental payments in a con-
tracting economy let alone pay increases, 
however justified!

Rental disputes are big 
business ...

The battleground has therefore turned to
the interpretation of the lease and the
rental review process, driven in many
cases by legal advice and precedent which
are directing valuers in terms of legal
valuation principles which have tended to
take over in importance from technical
valuation methodology, opinion and skill.
It is a realm of unreality bred by cunningly
worded leases or simply worded leases
caught up in the web of legal interpreta-
tions, tests, regards, disregards, precedents,
and other artificialities.

The effect has been to almost remove 
rental determination from down-to-earth 
common sense comparisons and into 
quasi-legal interpretive nightmare for 
those valuers at the'coal face' of advising 
lessors and lessees as to what rental should 
apply in any given circumstance.

This paper seeks to expose the issues 
in the context of a joust between the legal 
and valuations professions, based on some 
case precedents and personal experience, 
and hopefully point to some reformation 
taking place that may lift us out of the 
current dark age of legal suffocation. Un-
fortunately for valuers the lawyers cur-
rently have the longer lances.

A rental obstacle course
I liken the contemporary formal rental 
review determination process, (as prac-
tised in New Zealand and from reading the 
commentators in Australia and the United 
Kingdom), to an obstacle course arising 
out of a contingency plan to settle possible 
disputes within a wider pact    the lease 
of premises.

The basic rules are outlined years be-
fore in the lease mainly by the lessor's 
solicitor with the lessee's solicitor casting 
his eye over it, usually after all the essen-
tial points have been agreed between the 
parties, with scant regard for the future 
legal or valuation obstacles which could 
arise in practice over a dispute over the 
amount of rent.

When disputes at the rent review inter-
vals arise, the contingency plan comes 
into effect. If not settled amicably before
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the contest, the lessor and lessee, with 
their respective valuers, counsel and arbi-
trators form their opposing teams and run 
the set course,  the umpire (not infre-
quently appointed by the valuers' or law-
yers' association's President) adding up 
the point as to how each team gets over or 
under each obstacle along the way. The 
winners are not declared there and then 
butinanaward, `published' attheumpire's 
convenience sometime later after the par-
ties pay the umpire's fees and costs.

Unfortunately, the contest doesn't end 
there as the umpire's decision is able to be 
challenged with the ultimate score being 
settled by a judge in some remote court 
well after the eventbased on legal submis-
sions by counsel who, like the judge, have 
not witnessed the contests. The judge has 
the power to decide the issue on the legal 
argument presented, or remit the arbitra-
tion back to the umpire to reconsider any 
of his or her decisions, interpretations or 
opinions on the basis of the judge's direc-
tion formulated on the basis ofprecedents 
set by other challenges at another time, 
place or country over different terrain and 
under differing rules. The umpire, if un-
able to finalise the matter by a reconsid-
eration of the contest records, may require 
a replay of the of finding part of the 
contest!

..an array of different competing 
legal tests, lease formats,

precedents and rental 
definitions are creating

enormous problems for valuers, 
lessors, lessees, property

owners and managers. 

This obstacle course is illustrated in 
the diagrammatic view of judicial versus 
practical rental valuation(over page), and 
shows the impact of legal decisions on the 
disintegration of traditional `like for like' 
rental valuation methodology. This cov-
ers the time period since the 1970's to a 
point where we now have an array of 
different competing legal tests, lease for-
mats, precedents and rental definitions 
which are creating enormous problems 
for valuers, lessors, lessees, property 
owners and managers.

Other recent writers and commenta-
tors have variously described the modern
rental determination scenario as a "hypo-
thetical world', and "impenetrable b og", 

a "legal minefield"3, or "likened to a 
game"6.

Not withstanding these scenarios, 
many rental reviews are achieved between 
the parties, usually with professional 
valuation advice, and it is the exception 
rather than the rule for these disputes to 
escalate to a formal arbitration hearing 
and then suffer the challenge of the arbi-
trator's or umpire's award in the courts. 
However, for those who, like myself have 
had their awards challenged in this way 
and set aside or remitted back for recon-
sideration, it is a confusing experience.

Intrusion of different lease terms
In the latterpart of the 1970's and the early 
1980's it wasbecoming common to shorten 
the rent review term due largely as a 
response to rapidly rising property values 
coupled with unprecedented general in-
lfation.

It was clear from an empirical study of 
the market that lessees taking up new long 
term leases with long rental periods were

prepared to pay a higher level of rental 
than for shorter rental review periods.

Various mathematical formula' were 
put forward to 'equate' these differences, 
but generally an element of arbitrary 'rule 
of thumb' prevailed in use by valuers to 
make adjustments for various terms. These 
types of adjustment received the endorse-
ment in principle by the courts, such as in 
the U.K. National Westminster' and 
Bracknell' cases and theNZFeltex vJBL10 
case.

The injection of the
objective or subjective test
A further extension of the intrusion of 
judicial valuation into the rental review 
process was the imposition of an artificial 
legal dichotomy in terms of the "objec-
tive" or "subjective" test which extends 
down from the UK authorities in the 
Ponsford", Bates`- and Lear v Blizzard 13 

cases. Ponsford held that "a reasonable 
rent for the premises" would be that based 
on market value without reference to the 
particular parties or how the premises 
were built or paid for, i.e. objectively; 
while in Bates and Lear & Blizzard " a 
rent to be agreed between the parties" 
should be a fair rent in the circumstances 
taking into account all the considerations 
which would have affected the minds of 
the parties as if they had been negotiating 
the rent themselves, i.e. subjectively.

The implications are quite serious for 
the interpretation of older local lease 
documents prepared by solicitors, adopt-
ing standard or `sold over the counter' 
formats with simple wording, signed by 
parties totally oblivious to such implica-
tions for future rent reviews.

Until the late 1970's, property own-
ers, lessees and their legal advisers drew 
up simple lease documents with wording 
which was not intended to be sophisti-
cated nor intended anything other than 
reaching a fair rent on an objective basis.

These Court cases deal with semantics 
and fine literal interpretations of the 
meaning and construction of words al-
most devoid of any practical thought for 
the market and how such things are to 
operate in commercial practice. The basic 
concept of fairness of an objective assess-
ment is simple enough, but as we will see, 
even this has now been complicated, also 
into realms of unreality in some cases. 
The subjective test, when the parties 
themselves are in dispute, requires a valuer, 
arbitrator or umpire to be a sage and mind 
reader. Fairness has now been turned from 
being objective to being subjective.   t 
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Judicial versus practical rental valuation

Basic traditional rental 
valuation methods

(up to 1970's)

,4

Intrusion of variable 
lease terms

(1970's to 1980's)

,4
Injection of the objective

or subjective test 4

(late 1970's/early 1980's)

Based on `like for like' comparisons of similar premises 
- the willing lessor-willing lessee assumption (F R Evans case)
- normal terms & conditions found in the market

- prudent lessee test (DIC case) 
Z

Based on comparables (as above) but with adjustments 
for variable length terms (2,3,5 years etc.)
(National Westminster, Bracknell, Feltex cases)

4

Based primarily on determining the objective or 
subjective literal meaning of the rent review/renewal 
clause in the lease

Z ,4

Restrictive user clause
(since 1979)

4

Strictures of `regards' 
& `disregards'

constraints
(from mid 1980's)

Z
Claims of a multi-

tiered market 
(from late 1980's)

4

Relevancy of the 
affordability test

(1990)

Z

Inducements
(1991)
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4

4

4

4

OBJECTIVE TEST
Based on the market rental of the 
demised premises by comparison to 
comparable premises
(Ponsford case)

Z
Based on above with adeductionforrestricted 

use or by comparison to other restricted use 4
premises
(Plinth Burns Philp, Basingstoke cases)

41
As above but validity of objective 
comparisons affected by having to 
regard or disregard factors affecting 
subject premises or rental terms i.e.

- use restraints; certain lessee's 
improvements; condition of premises; 
incentives etc.
(GREA, Pleasurama, Norwich cases)

4
Open market v review rents:

- locked in tenants (BHP, Edmund 4 
Barton, Landsborough cases)

4
All as above together with the possible 
requirement to take financial evidence 
as to affordability into account based 4

on relevancy 
(Modick case)

Z
Problems of confidentiality packages
(Central Plaza, Grosvenor, Trust Bank
cases)

SUBJECTIVE TEST
Based on what the parties would have 
agreed having regard to the:

- intentions of the parties
- lessee's cost of improvements 
(Bates, Lear v Bilizzard cases)

Z
As above but also allowance for restricted 
use

Comparables merely a starting point 
with further adjustments as above and 
as for objective considerations for
regards and disregards
(Dimock case)

4

All as above and as for objective test 
beside

4

All as above together with the 
requirement to take financial 
evidence as to affordability into 
account based on materiality. 
(Modick, ARC cases)

4

All as above and as for objective test 
beside
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One of the problems that results when 
a subjective assessment is to be made is 
that the valuer, arbitrator or umpire is
required to take into account matters for 
which there is no clear factual evidence: 
i.e. what this actual landlord, if reason-
able, and his tenant, if reasonable, would 
come to an agreement on. In practice 
reasonable landlords and tenants settle 
their disputes and it is only where they are 
unreasonable that they go to arbitration. 
The parties at an arbitration are rarely 
reasonable and often at loggerheads with 
each other. Making inquiries of, or exam-
ining, the parties and their intentions fre-
quently leads nowhere. This is especially 
so where recollections differ or where 
irrelevancies and personality differences 
cloud the issue, and polarise the parties' 
positions. The testis more what they would 
have agreed had they not been unreason-
able!

Even where it is only a matter of the 
rental value of lessee's improvements 
which the subjective test requires to be 
excluded from the rental (in the absence of 
specific direction in the lease to the con-
trary) it requires the valuer or arbitrator to 
make artificial assumptions as to what the 
premises would be like if the improve-
ments had not been done. In some cases 
this could reduce the premises to an unin-
habitable or unlettable condition for which 
no comparable rental basis could be found. 
Making a fair allowance for the cost of the 
lessee's improvements in such circum-
stances requires more wisdom than Solo-
mon's and is inevitably arbitrary.

Restrictive user clauses
Restrictive user clauses in leases were 
introduced conceptually as a protection to 
both lessor and lessee. In retail situations 
they were introduced to protect the lessee 
from competition from similar uses in the 
same development. With specialised 
premises, especially where special town 
planning or development consents or li-
censes could be lost by a non-complying 
change of use, they were a protection for 
the lessor and lessee alike. Frequently a 
specialised use involved apremium rental 
compared to otherwise similar premises
to reflect the consents obtained or special-
ised finishes or other design for the ten-
ant's particular use. However, there was a 
legal sting in the tail of these provisions 
following the Plinth 14 case where the use 
was restricted `to offices... in connection 
with the lessee's business of consulting 
engineers'.

This seta precedent that restrictive use 
clauses were generally regarded as detri-
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mental and lead to deductions being made 
from otherwise comparable rentals be-
cause of a perceived more limited demand 
for such premises.

Other cases have followed these prin-
ciples in providing deductions from a nor-
mal rental for the restrictive use such as 
the Duvan Estates 11 and UDS Tailoring 16 

cases. These have endorsed the interpre-
tation that ordinarily one must assume 
that the landlord will enforce the restric-
tion, even if there is a clause allowing a 
change of use which the landlord cannot 
unreasonably withhold consent to, unless 
it has already been relaxed before the date 
at which the rent is being reviewed or the 
landlord has indicated an intention of do-
ing so, such as in the Burns Philp17 case.

However, the Courts have recently 
been reluctant to allow a literal interpreta-
tion which produces an injustice between 
the parties or offends business common
sense such as in the leading British Gas1e 
case, or offends natural justice as in the 
recent Glofields19 case, or where the ten-
ant would pay for something which the 
tenant was not getting, such as in the 
Basingstoke'°- and British Home Stores21 
cases.

Restrictive use clauses, however, do 
not always lead to reduction in rental 
value such as in the recent NZ Court of 
Appeal Fencible Courts case involving a 
ground rental in which I was the umpire. 
The Court held that it needs to be shown 
that the restricted use in fact causes an 
influence on value. Though I had made an 
error of law in my interpretation of the 
lease, in not taking the restriction on use 
into account, it had not materially affected 
my valuation. The Court of Appeal al-
lowed the appeal to the Supreme Court's 
decision setting aside my award, thus up-
holding my ground rental determination.

Very recently, the New South Wales 
Supreme Court in Horwitz73 case, where a 
arbitrator had been in error in his assump-
tions and had relied on wrong legal advice 
in respect of the effect of restrictive user 
clause, the Court held that the error was 
not of such a nature that justified the 
setting aside of the award.

This principle of allowing for restric-
tive use clauses has also been extended to 
other restrictive clauses in leases which 
have been considered onerous compared 
to 'normal' terms and conditions found in 
leases of comparable properties, eg oner-
ous repair or replacement provisions, as in 
the British Craft''` case and Norwich Un-
ion Life '3 cases.

I was recently umpiring a dispute over 
the rental of an office building where de-

ductions were being claimed by the les-
see's valuer, from the level of rentals set 
by comparable space, for a restrictive as-
signment clause; restrictive time-of-the-
essence responses to rent review advices 
from the landlord; an onerous air-condi-
tioning and external maintenance obliga-
tion on the lessee because of plant failure 
and that the building was leaking, despite 
the lessor's efforts to mitigate the dam-
age; a specified method of floor area 
measurement which included normally 
common space; and other onerous terms 
and conditions. After being supplied with 
and perusing of all the leases of the 
comparables I agreed the lease contained 
a combination of clauses more onerous to 
a greater or lesser degree, than found in all 
of the comparable rent reviews. I accord-
ingly made varying deductions when 
comparing the subject space and its lease 
terms to each of the comparables.

Other examples include the G R E A26 
case where the tenant had taken posses-
sion of an unfinished office building and 
completed it, which illustrates the valua-
tion difficulty of imagining it as still a 
shell; or the Pleasurama27 case where the 
tenant had to reinstate a dolphinarium at 
the end of the term; or the Norwich Union 
Life case where the lessee covenanted to 
"...where necessary to rebuild, reconstruct 
or replace.." the lessor's building.

The strictures of the 'regards 
and disregards' constraints
Flowing from the Ponsford decision, so-
licitors preparing leases, particularly act-
ing for landlords, started to look more 
closely at the rent review clauses and in an 
attempt to provide for their client's inter-
ests and avoid future disputes began to set 
out various regards and disregards which 
the valuers, arbitrators or umpire in an 
arbitration should take into account. Un-
fortunately some of these lead to ambi-
guities, impracticalities, and instead of 
solving future problems have caused legal 
valuation problems at review. This is es-
pecially so where these have the effect of 
negating past legal precedents, ignoring 
normal valuation comparisons or requir-
ing hypothetical assumptions not found in 
the market, or having to envisage the 
premises in a totally different state to the
actual,  or the lease not containing the
terms the tenancy does have, or imagin-
ing it had different ones.

A New Zealand example is the 
Dimock2s case, where as umpire I stated a 
case to the High Court seeking directions 
where the lease required a subjective "rent 
to be agreed" but subject to a specific 0
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requirement that the lessee partially de-
molish the existing building and recon-
struct it to make it suitable for a car sales 
showroom.

There was a specific formula in the 
rent review clause to provide for the les-
sor to refund the cost of improvements 
paid for by the lessee up to a certain 
maximum amount. The lessee had spent 
an excess over the maximum and was 
claiming a reduction in the rent on ac-
count of the excess expenditure.The Court 
held that I had been wrong at law in an 
interim award that no allowance should 
be made for the lessee's excess improve-
ments cost, despite the existence of the 
specific formula provision in the lease 
limiting thereimbursement. Although fair, 
this decision results in the rental being 
further reduced, effectively reimbursing 
the lessee above the maximum agreed in 
the contract.

Another recent arbitration I was um-
piring, involved prominent retail prem ises 
occupied by a bank. The lease restricted 
the use to banking premises and the valuer 
for the lessor sought to show that banks 
were paying premium rentals compared 
to otherretail uses and that the rent should 
therefore include a premium. The lease 
required the "current market rent" to be 
fixed "by comparison to comparable 
premises" but also, as part of the regards 
and disregards in the rental definition, 
required the umpireto "consider any other 
use to which premises may be lawfully 
put". The legal issue was whether the 
Plinth decision must be taken into ac-
count or whether the "regard" clause 
negated the user clause restriction in fixing 
the rent.

The lessor's counsel relied on the 
United Sharebrokers 29 case where Tip-
ping J, referring to an identical subclause, 
stated

"The umpire is certainly entitled to 
take particular heed of comparability, 
both in respect of the premises them-
selves and in respect of similarity of ten-
ure".

He therefore argued that I was bound 
to rely on applying premium rentals paid 
by banks in the market. the lessee's coun-
sel argued that the "regard" was designed 
to overcome the Plinth Wile and I was re-
quired to only take into account those 
uses not forbidden by zoning or other-
wise illegal and to leave out of account, 
whether as a factor increasing or reducing 
the rental, the effect of the restrictive user 
clause. I sought a senior counsel's opin-
ion who, relying also on the Basingstoke 
case, advised me that though the "regard"
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did effectively negate Plinth, there was 
nothing which authorised me to disregard 
the fact that banking premises command 
premium rentals (if any). In other words 
the clauses gave the landlord the best of 
both worlds. In the event I found the 
evidence did not support any premium, 
but had it done so I would have allowed 
for it.

Two very recent Australian Supreme 
Court cases involving the Central Plaza 
One30 in Brisbane, and GrosvenorPlace31 
in Sydney, illustrate the confusion and 
ambiguity that arises in seeking to deter-
mine "open market rental" or "market 
rental value" when the valuer has to "dis-
regard" vital matters, such as incentives, 
rent-free periods etc (also affected by 
confidentiality clauses  see later heading) 
which apply to comparable premises which 
are intrinsic in interpreting such rentals to 
find true rental value.

In interpreting the similar lease review 
clauses involved, the New South Wales 
judge in the second case held that non-
cash incentives could be said to be "paid 
or payable" and thus, incentives were not 
to be considered by the valuers, being an 
opposite view to the Queensland judge in 
the first case who held that the open mar-
ket rental applicable would have to take 
into account the incentives being paid to 
other tenants in the market. (The Queens-
land case is under appeal). If the legal 
profession can't sort out a sensible solu-
tion    what hope is there for the confused 
valuer!

Two-tier market claims
During the ups and downs of the recent 
property cycles, especially in Australian 
and New Zealand, there have been claims 
of  the existence of a "two-tiere(f" or 
"multi-tiered" market particularly in of-
fice space.The claim has arisen with the 
review of space occupied by "locked in" 
tenants who claim that frequently other 
tenants accept rentals at levels above the 
open market for various reasons, and that 
market rentals should be solely based on 
new lettings. (This also involves the thorny 
problems of incentives, rent free periods, 
free fitouts and confidentiality packages.)

Dr Whipple raised the issue in 19803 
and since then34 the Australi

an
 BHP

 35 

and Edmund Barton 36 cases have held 
that the valuer is entitled to look at all 
facets of the market but then seems to 
suggest that the valuer should ignore spe-
cial discounts, such as incentives.

In New Zealand there has been one 
appeal to the high Court on this point, 
being the United Sharebrokers case, which

dealt with an appeal against the umpire's 
award in respect of an arbitration of office 
space in Christchurch. The judge, by way 
of obiter dicta, gives the profession some 
disquiet in that he gave judicial recogni-
tion to the existence of a multi-tier market, 
namely new leasings, renewals of existing 
leases, and rent review within existing 
leases, based on evidence placed by the 
lessor's valuer before the umpire. The 
lessor's valuer relied on the evidence of 
rent reviews. The lessee's valuer submit-
ted it was the umpire's duty to consider all 
evidence.

This was a case in which the lessee 
sought to have the umpire's award set 
aside for misconduct and error of law, on 
the basis of the umpire failing to give 
sufficient weight to all the evidence in-
cluding new leasings, but was unsuccess-
ful.

Empirical research undertaken by 
Tay37 of the Auckland CBD office market 
in 1990 identified five classes of office 
rentals.
1. Ratchet clauses: rentals maintained 

upon review in pursuance of a 'ratchet
clause'.

2. Contract rentals: for new lettings be-
fore discounting for incentives.

3. Effective rentals: for new lettings after
discounting for incentives.

4. Reviewed rentals: determined on a 
comparative  objective basis.

5. Subjective rentals: determined on a 
subjective basis.
Tay found that subjective rentals are 

not likely to form a `tier' of their own due 
to their subjective and individual nature. 
Ratchet clause rentals are likely to be the 
highest of all in a declining or stagnant 
market followed by contract rentals for 
new leases. The empirical data of Auck-
land CBD office rentals showed no dis-
tinct disparity between effective rentals 
for new lettings and reviewed rentals.

However, a two-tier structure did exist 
between the latter and contract rentals, 
the latter being about 15% higher than 
reviewed rentals. Both new lettings and 
reviewed rentals were considered relevant 
to marketrental valuations and arbitrations 
provided adjustments are made to discount 
concessions enjoyed by new tenants. Thus 
consistency between adjusted and re-
viewed rentals shows that new lettings 
and reviews can be reconciled in practice.

Parker3s comes to the conclusion, from 
an Australian and international perspec-
tive, that incentives will always be associ-
ated with initial lettings of new develop-
ments, but as a general market phenom-
enon is largely a symptom of over-supply
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which with an increment in demand will 
become irrelevant.

The problem of a two-tier market (if it 
really existed) is more apparent than real 
and may be relatively short lived as the 
office market re-adjusts to a change in 
demand and supply, with new leasings 
being entered into without ratchet clauses, 
and as incentives fall out of favour. The 
taxation offices on both sides of the 
Tasman, such as in the Australian Full 
Federal Court Cooling'ss case being 
looked at by Inland Revenue in New Zea-
land, may be more effective in curbing 
this latter device to fudge the market, by 
taxing these incentives for first lettings.

The implications for both valuers and 
accountants are complex, however, and 
open the way for further controversy and 
seeking legal ways of circumventing the 
tax liability, as had drawn considerable 
comment in The Val uer journal. (See also 
later heading on inducements and the 
public interest).

Relevancy of the profitability test
- the lessee's ability to pay
This curly legal and valuation problem 
has been around in various guises for 
some time, but as a result of the Ponsford 
case and where a subjective test is to be 
applied it raises a new test of relevancy 
and materiality. The issue has somewhat 
captivated the property industry in New 
Zealand in following the litigation over 
the rental review of the property involved 
in the Dimock case, in a subsequent re-
view ( with a change of lessee's name) in 
the Modick'0 case being a case stated to 
the High Court by the umpire. The deci-
sion of the Chief Justice, Sir Thomas 
Eichelbaum was appealed" the issue be-
ing as to whether regard had to be taken of 
the profitability or otherwise of the actual 
business conducted on the leased premises, 
and if so to what extent the financial 
situation of the actual lessee was relevant.

In the Court of Appeal, Cooke P sum-
marised the position as :

"The essence of the judgment of the 
Chief Justice was that the so called 
subjective approach was appropriate 
and  that  the  profitability  or 
unprofitability of the tenant's business 
would be relevant if reasonable per-
sons in the shoes of the parties would 
have taken it into account. It wasfor the 
arbitrator to determine whether or not 
they would have done so and, if Yes, 
with what effect on the agreed rent... 
Inevitably it follows, as the Chief Jus-
tice held, that the arbitrator should 
have taken the tenant's trading results
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into account if he found (the question 
being for him) that a reasonable land-
lord and a reasonable tenant would 
have done so in their negotiations. The 
arbitrator does not appear to have ad-
dressed himself to that question. Ac-
cordingly the award was rightly remit-
ted to him for reconsideration."

The Chief Justice, in his judgment, 
had added two further conclusions:

"It may be surprising to many land-
lords and tenants to learn that the fi-
nancial accounts of the business car-
ried on by the tenants in the demised 
premises are of any relevance .....That it
must be said is largely a function of the
form of the present rent review clause,
one which may well have been chosen
deliberately in view of the building
clause in the lease. I say 'largely' be-
cause from the references to case law in
this judgment it will become apparent
that such financial evidence may be
relevant even with an 'objective' re-
view. Secondly, counsel for the lessee
accepted that sauce for the goose would
have to be sauce for the gander too. If
the tenant's use of the premises ap-
peared to be especially profitable, no
doubt landlords would be interested in
exploring the tenant's accounts."

This concluding part of the Chief Jus-
tice's decision in particular, had sent a
"shock wave" through the profession in
New Zealand, simply adding to the prob-
lems and confusion over rent reviews in
the property market and especially
amongst valuers who are at the "coal
face"   of  making   these  rental
determinations.

The Court of Appeal decision, how-
ever, contains some helpful interpretive
directions, especially the test of relevancy
as it impacts on the practical resolution of
these matters.

Cooke P stated in his judgment that:
"the question must be what rent

should fairly be paid for the premises
during the relevant period by a rea-
sonable motor vehicle dealer. Presum-
ably a reasonable motor vehicle dealer
would give prominence to potential
profitability... Even where rent is ex-
pressly required to be fixed on an open
market basis, evidence of the trading
results that have been or can be achieved
in the particular premises is relevant
unless there is enough other evidence to
establish the figure satisfactorily... Each
case must turn on its own facts and
there certainly should be no general
practice of requiring accounts. But in
cases where there is real doubt as to

whether a fair economic rent can be 
otherwise be ascertained, such accounts 
are likely to be relevant. It will be for the 
arbitrator to decide whether or not his 
is one of those cases."

Gault J in his judgment added:
"it is for the arbitrator to determine 

also whether particular evidence of ac-
counts is helpful. It is to be emphasised, 
however, that the relevance of such 
accounts is not to establish what the 
lessee can afford to pay, but to bear 
upon what would be a reasonable rent 
over the period for which the rent is to 
be fixed in all the circumstances and in 
light of the use restriction in the lease."

HardieBoysJin hisjudgment added: 
"The profitability of a business for which 
the site is suitable, and even more the 

profitability of a business of the only 
kind that is able to be carried on the site, 
may well have a bearing on the value of 
the property and the rental to be ob-
tained from it. The valuer or arbitrator 
is unlikely to be an accountant or an 

expert in business management, and so 
is likely to look to true, ie. contempo-
rary, market rentals of real compara-
bility as a better guide than the lessee's 
own accounts, for they may reflect fac-
tors peculiar to business rather than 
factors relevant to the rental value of 
the property. But in so far as they bear 
on the latter, they will be relevant ..... The
relevancy of evidence as to profitability
must necessarily be limited. the impor-
tantdistinctionisbetweenevidence that
is related to the rental value of the
property as between lessor and lessee
on the one hand, and evidence as to the
ability or the willingness or reluctance
of the lessee to pay a particular rent on
the other.

The judgements are well worth read-
ing in full as the above extracts omit much
of the reasoning and references to other
precedents.(See December 1991 NZVJ.)

Practical applications
The plethora of cases have created a hy-
pothetical "legal" maze through which
the valuer has to twist and turn to reach a
determination of a "rental" not really re-
lfected in the common real world or mar-
ket place.

Basic valuation methodology of a "like
for like" comparison based on similar
premises (as shown at the top of the dia-
gram) has almost been totally overcome
by the legal complexities due largely to
the implications of these court cases.
Lessors' solicitors have written more and
more complex, and often ambiguous 0
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"regards" and "disregards" clauses in 
rental definitions in leases to try and coun-
teract the effect of those legal precedents. 
Even the Courts are having difficulty in 
bringing about a sensible construction to 
these commercial contracts, such as in the 
cases involving the Central Plaza One 
and Grosvenor Place.

In a hard market with boom conditions 
lessors tend to have the upper hand and be 
able to get their solicitors to write very 
favourable leases which lessees can often 
do little to reject or amend substantially in 
negotiations, especially in the rush to take 
up the space or accept a deal when other 
prospective lessees are competing for the 
space. The soft current market has tended 
to reverse that position with less onerous 
clauses only being acceptable in a lessee's 
market, and even some leases are being 
written without ratchet clauses, and fewer 
regards and disregards that favour the 
landlord.

The practical problem is that when 
valuers get to the point where they are 
unable to make like for like comparisons, 
the tools of valuation no longer apply. The 
problem escalates as the dispute between 
valuers becomes the dispute between les-
sors and lessees who are unable to resolve 
the legal issues to each parties' satisfac-
tion.

Legal opinion is sought and the law 
has been so open for different interpreta-
tions that the dispute escalates into a legal 
one. This forces the determination before 
the arbitrators or their umpire    incurring 
significant extensions of the time and costs 
including the evidence of accountants, 
economists, solicitors and Counsel repre-
senting the parties.

Even then, such evidence is often to-
tally confusing and contrary between the 
parties. Even a case stated to the courts for 
a ruling or interpretation may still be un-
satisfactory, or at worse further compli-
cate the practical solutions to these rental 
determinations.

In practice, many valuer arbitrators or 
umpires faced with such a situation, par-
ticularly when struggling with the rel-
evancy of the actual financial accounts of 
the lessee would find it impossible to 
translate these into what a hypothetical set 
of accounts would be for the likely 'rea-
sonable' business that could be carried on 
in the premises. The evidence would have 
to be overwhelming, clear, concise and 
well supported for an umpire to be able to 
take the financial accounts into the situa-
tions on a subjective basis, let alone under 
an objective test which Sir Thomas 
Eichelbaum CH says "...that such finan-

cial evidence may be relevant even with 
an "objective view" (note word "evidence" 
as distinct from "accounts" used in previ-
ous para in the judgment). The Court of 
Appeal decision still leaves open this re-
quirement to consider the relevancy of the 
financial evidence relating to a typical 
lessee even under an "objective"test.

The tempting solution for the valuer, 
arbitrator or umpire is simply to come to 
the conclusion that it really makes no 
difference whether it is a subjective or 
objective test or whether to take into ac-
count the financial affairs of the lessee, 
having considered all that information, 
placing no weight on such things and 
make judgments on the traditional or arbi-
trary methods.

If the umpire does such an Award 
without explanation, then he or she can 
get away with it, but the modern trend is 
for arbitrators and umpires to give expla-
nations in 'speaking' awards or by an 
annexe which are not final when the Courts 
can overturn them on a point of law.

Specific practical applications of the 
Modick decision requires clear identifica-
tion of the lessee/occupier and the analy-
sis of the lessee's financial accounts in all 
situations. This requires the exclusion of 
aspects of the business not actually car-
ried out on the premises  which may 
involve only being a branch of a large 
organisation or a business which operates 
not solely in the subject premises but 
elsewhere as well. Such accounts, if they 
can be so prepared, and be reliable, still 
disregards any alternative uses or other 
businesses which could operate more effi-
ciently in the premises.

As a general practical application, any 
valuer or arbitrator/umpire who does not 
consider (even to reject or place no weight 
on) such financial accounts could run the 
risk of having misconducted the proceed-
ings, and/or having the award remitted 
back just for thatconsideration to be made, 
as in the Modick case. However, the 
Fencible Court case is only partly helpful 
here, in that for an appeal to succeed it is 
a requirement to show that the answer 
would have been materially different. How 
this can be determined by the Court with-
out re-hearing the evidence, or in case of 
doubt remitting the award for re-hearing

..it seems..quite impractical 
to.. take into account the
financial accounts of the 

business.. but to exclude the
lessee's ability to pay

by the arbitrator/umpire, leaves an im-
practicality that needs to be clarified.

In summary, it seems to me quite 
impractical to be required to take into 
account the financial accounts of the busi-
ness operated in the premises but to ex-
clude the lessee's ability to pay. The latter 
must logically follow from the former. If 
one cannot consider the latter then there is 
no point in analysing the former.

In many cases, a typical business ac-
tivity will involve assets other than the 
real estate such as chattels, plant, stock 
and working capital and depend very 
highly upon the business efficiency, man-
agement, skill, expertise or entrepreneurial 
flare of the lessee. How one then relates 
that to a fair rental will depend on ac-
counting evidence as to the relationship 
of rentals for typical businesses to their 
profitability. If that evidence comes from 
other businesses where their lease rentals 
have been determined on an objective 
basis, or where based on a different scale 
of operations, or size or qualityof premises, 
then there is no validity in showing these 
ratios reflect an ability to pay that can be 
applied to the subject premises. Thus the 
whole exercise is futile.

If one has to carry out a broader in-
quiry into what the normal profitability 
would be of a typical or hypothetical 
business in thepremises this would involve 
the multiple analysis of business or in-
dustry accounts, and is well beyond the 
expertise of most normal valuers as well 
as involving usually unjustifiable cost and 
expense in relationship to the amount in 
dispute. It is totally impractical.

This type of enquiry goes far beyond a 
practical valuation exercise and well away 
from the traditional concepts of like for 
like premises comparisons.

Statutory reform
In my view, but it is probably impossible 
to achieve, the law (The Property Law Act 
1952 is currently being revised in New 
Zealand) should provide for implied 
covenants in leases and state categorically 
that all property rentals should be based 
objectively on the property's physical 
characteristics (howeverdefined therental 
is in the lease contract). This should be
based upon like for like comparisons 
subject onl y to specific limited use clauses, 
restrictive covenants, or specific and un-
ambiguous regards and disregards when 
found in the leases. Thus only where the 
lease provides for specific reference for 
the rental to be based upon or have regard 
to lessee's improvements, other specific 
considerations or the profitability of the 
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allowable business(es) in the premises, 
can it then be a subjective determination. 
The parties' intention should be clearly 
stated in the lease if other specific sub-
jective factors must be taken into account.

Inducements, confidentiality 
packages and the public interest
The matter of inducements or incentives 
and how to handle them is a current con-
tentious valuation issue 42 and not without 
its variations of treatment amongst valu-
ers. In both the recent Australian cases 
involving the Central Plaza One and the 
Grosvenor Place buildings, the problem 
of confidentiality packages was discussed 
and recognition given to the problems 
valuers have in determining a marketrental 
due to the inability of obtaining essential
factual data on inducements.

The Australian Institute of Valuers 
and Land Economists have very recently 
issued a policy statement on the effect of
lease incentives43 with the tendency to
secrecy clauses being deplored and en-
couraging full disclosure, as these are 
against the operation of an informed mar-
ket, as well as warning of the serious 
repercussions for valuers who use infor-
mation which due to non-disclosure may 
distort valuations.

This deadlock has recently been bro-
ken in New Zealand by the Court of Ap-
peal in a decision involving an arbitration 
todetermine the headrentof theTrustBank 
Centre in Wellington ^4. The Court of 
Appeal upheld the High Court's refusal to 
set aside the lessee's right to serve sub-
poenas on third parties, being lessees of 
other buildings, whose comparable office 
space rental details and inducements were 
protected by confidentiality clauses in the 
agreements to lease with their lessors. 
This action has forced the disclosure of 
these details before the arbitration hearing 
so that the valuers and their umpire can be 
fully informed on the comparables used 
and can give them whatever weight is 
relevant and material in determining cur-
rent market rental son review. Cooke Pin 
giving the Appeal Court's reason stated 
that notwithstanding that the lease re-
quired the umpire to act as an "expert" it 
was nevertheless an arbitration and the 
power existed to serve subpoenas. The 
right to set aside the subpoenas was over-
ridden by the public interest, and the need 
for the umpire to get at the truth as to 
allegedly comparable rentals where avail-
able, so that genuine market rental levels 
could be fixed.(See Legal Decisions this 
issue.)

Though Australian (and other Com-

monwealth) jurisprudence may differ, es-
pecially as to the role of an "expert" or an 
"arbitrator" and their powers in rental 
determinations, the Australian Courts (and 
others) may well take note of the New 
Zealand judiciary's search for social jus-
tice to be achieved in the name of the 
public interest, and the implied responsi-
bilities of professional valuers, arbitra-
tors/umpires to find the truth behind new 
leasing deals in the market place. The 
issues should not go unnoticed also by the 
advocates of consumer affairs and fair 
trading.

This is a breath of fresh air for those 
involved in arbitration disputes and pre-
pared to serve subpoenas thick and fast, 
but does not help the valuer in the general 
market place in advising lessors or lessees 
where access to such confidential infor-
mation remains inaccessible. If the valuer 
knows about it by due legal process in 
another matter, he or she cannot disclose 
it or use that knowledge (however hard it 
is in practice to put such knowledge out of 
consideration). In the Trust Bank Centre 
arbitration, the arbitrator heard this evi-
dence in camera but the resulting rental 
determination will reflect thatknowledge, 
and eventually the benefits of such se-
crecy packages which are designed to 
usurp free market knowledge and fairness 
in rental determinations will be unlocked, 
through the legal process of similar arbit a 
tions and the affect of their awards on other 
determinations. Use of this precedent is cur-
erntlybeingconsidez dinothercasesinvolving 
property transactions (compensation, breach 
of contract, damages etc) in New Zealand to 
obtain information protected by secrecy or 
confidentiality arrangements, the success of 
which is yet to be known.

The re-ascendency 
of market rental
In the Modick case, the Court of Appeal 
also stressed the importance of the ability 
of valuers or umpires to be able to refer to 
genuine marketrents-that is rents freely 
arrived at in negotiation between the par-
ties for new leases. Cooke P described the 
expression of "objective" and "subjec-
tive" as "not truly helpful", as under the 
second test to determine what reasonable 
parties would have agreed "itself poses an 
objective test of reasonableness" and later 
describes the inquiry as "a manifestation 
of the familiar willing vendor willing pur-
chaser test".

Hardie Boys J considered the legal 
dichotomy as "Describing the former as 
an objective approach and the latter as 
subjective confuses rather than clarifies,

for the second is objective too. .. It may 
well be that there is, or ought to be, no 
difference in the result between the two 
approaches". The difference emerges as 
being real rather than apparent in such 
circumstances (as in Ponsford) when the 
lessee is to pay rent for improvements 
effected by himself.

In the case concerning the Trust Bank 
Centre, the President of the Court of Ap-
peal stressed again the importance of 
market rents: "that is to say rents freely 
arrived at in negotiations between the 
parties, by contrast to those arrived at in 
the captive circumstances of rent fixa-
tions." Gault J says "we emphasised the 
importance of establishing true compari-
sons" in referring to their previous deci-
sion in Modick, and ..."that will be facili-
tated by access to relevant information. 
There is a public interest in an open mar-
ket unless special circumstances exist. In 
my view, it is important to get to the truth 
of comparable rentals where available so 
that proper rent levels are fixed"

In referring to the other landlord's 
detriment resulting from disclosure, he 
said "..(the plaintiff) no doubt will be 
seeking to establish new rents by refer-
ence to comparable market rentals and 
that, on my assessment, reflects the impor-
tance of an open market in the longer teem."

A glimmer of hope
Fortunately, news soon spread that the 
Modick decision had been appealed and 
the Court of Appeal's view was eagerly 
awaited, and it was of some relief to read 
the unanimous decisions of Court of Ap-
peal judges in June of 1991. Though not 
reversing the lower court's decision or 
completely making the problems go away, 
it at least brings something of a breath of 
fresh air into a situation which had the 
makings of being intolerable, if notbegin-
ning to roll back the tide of judicial in-
terference in the sensible open market-
based workings of the rental determina-
tion process.

For justice to be done the law, 
which constrains valuers

arbitrators and umpires in 
making rental valuation 

determinations must not only
be clear but also seen to be 

fair...

In the New Zealand Fencible Court 
case and the New South Wales Horwitz 
case, the Courts have shown their 0
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reluctance to interfere with the findings of 
an arbitrator or umpire and emphasised 
the need to encourage arbitration and re-
spect arbitral awards unless a truly signifi-
cant error of law with material conse-
quences has occurred.

Having now been followedby the case 
in respect of the Trust Bank Centre, an-
other of the impediments to achieve real-
istic  market-based rental review 
determinations has been removed. These 
three New Zealand judgments have put 
the current problems involved in the judi-
cial versus practical rental review deter-
mination process under the microscope of 
the law. In the process, they have brought 
fresh hope that the legal system is able to 
assist in solving rather than complicating 
the practical problems in a refreshing way 
that gives hope to the further unravelling 
of the legacies of Ponsford, Bates, Plinth 
and other cases which require valuers to 
make unfair or unrealistic assumptions.

For justice to be done the law which 
constrains valuers, arbitrators and um-
pires in making rental valuation and 
determinations must not only be clear but 
also seen to be fair, practical and have 
regard to the underlying commercial pur-
poses of rent reviews. There are two ways 
this may be achieved:
1. by pressing for statutory reform to our 

property law and tenancy legislation
to impose constraints on unfair prac-
tices, and to provide clear unambigu-
ous presumed covenants applying to 
all leases; or

2. to have enlightened Court judgments 
which swing the pendulum away from
literal interpretations creating legal 
straitjackets for those involved in the 
rental determination process, on the 
basis of relevancy, materiality and 
commercial common sense.
The latter is most welcome, appreci-

ated and more of the same is hoped for.
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Mortgage Recommendations 
by Wei Kim Teoh & Cedric Croft 

U nder the Land Transfer System of 
Registration, a mortgage is viewed as 

a charge upon land by way of security for 
the acknowledgement of a debt. It is 
represented by a legal document which 
pledges land as security for a loan. The 
owner of the property who has been 
granted the loan is referred to as the 
mortgagor. 

The person or institution that advances the 
money or loan is called the mortgagee (or the 
investor). The valuer's role is to report on 
the property, the applicantmortgagor and 
the proposal, and to make a 
recommendation. 

In New Zealand, the practice of mort-
gage lending is governed by a number of
Acts of Parliament. In brief, the Land 
Transfer Act 1952 requires the registra-
tion of a mortgage. Under the Act, a 
mortgage operates only as a charge against 
the land. Therefore, the legal ownership 
remains vested in the mortgagor. The 
Property Law Act 1952 sets out the im-
plied covenants in all mortgages. The 
implied covenants can only be negatedby 
expressed terms in the mortgage contract. 
The Trustee Amendment Act 1988, pro-
vides the powers and the liabiliti es of a 
trustee in mortgage lending. One impor-
tant provision in the Act is that a trustee 
cannot be charged with breach of trust if 
the trustee acted on the advice of an inde-
pendent registered valuer. ' Finally, the 
Securities Act (Contributory Mortgage) 
Regulations 1988 observes mortgages 
which secure money owing to more than
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two people or their nominee. These Acts, 
together with the legal precedence, 
strongly influence the current practice of 
mortgage lending in New Zealand.

This paper focuses on the role of the 
valuer in the valuation of mortgage secu-
rity in the present day's environment In 
addition, current issue surrounding valua-
tion of the security in the present legal 
system and uncertain business climate, 
are discussed.

To this end, this paper is divided into

four sections. Part 11 considers the role of 
the valuer in mortgage security valuation. 
Part 111 evaluates the effect of the Trus-
tee Amendment Act 1988 and the Secu-
rity Act (Contributory Mortgage) Regu-
lation 1988 on the valuer's role. The So-
licitors' Nominee Companies Rule 1988 
and the New Zealand Institute of Valuers' 
efforts in providing guidelines for the 
valuers are also examined. Part N pro-
vides a discussion on the various criti-
cisms aimed at valuers, and the cred- 0 

1. See section 13N of the Trustee Amendment Act 1988.

Continued from previous page 
command in the open market; it is indi-
cated by the current rents paid and 
asked for comparable space as of the 
date of appraisal.

Principles and Practice of Modern 
Urban Valuation in NewZealand, (1959) 
Wellington , New Zealand Institute of 
Valuers p187:

Rental is assessed by comparison 
with other up-to-date market rentals.

J FN Murray, Principles and Practice 
of Valuation (1973) 5th edn. Sydney, 
Commonwealth Instituteof Valuers p 109:

The simplest  and most accurate 
method of imputing rentals is by direct 
comparison with let properties.
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RLJefferies, Urban Valuation in New 
Zealand - Volume 1 (1991) 2nd edn, 
Wellington, New Zealand, New Zealand 
Institute of Valuersp16-8;also (1978)1st 
edn.pl6-6:

The rental which could reasonably 
be expected to be paid by a typical 
lessee for the space occupied by the 
tenant on the terms and conditions nor-
mally prevailing in the market if the 
space was available in the open real 
estate market to be leased at the time of 
valuation. It is determined by compari-

son with the current rentals being paid 
for comparable space and on compara-
ble terms. Adjustments would need to 
be made where the terms of the leasefor

the subject premises differ from those 
typically found in the market.

A more recent definition based on 
the proposed international asset valua-
tion standards and being recommended 
by the NZIV in the property law reform 
process currently proposed in New Zea-
land is:

Current market rental is the esti-
mated annual amount that the prop-
erty if available for occupation at the 
date of valuation should rent for be-
tween a knowledgeable willing lessor 
and a knowledgeable willing lessee 
wherein the parties each act prudentl y 
taking into account the terms and 
conditions of the lease. A
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ibility crisis they face, followed by the 
concluding remarks to this essay.

II: The Valuer's role in
the valuation of the security
It is circumstantial that in applying for a 
mortgage loan, the loan applicant would 
have the self-interest and the tendency to 
project anoptimistic forecast with regards 
to the proposed investment. However, it is 
equally probable that the lending party 
would be inclined to view the proposal 
much more conservatively. To facilitate 
the negotiation between the loan appli-
cant and the lender, an independent par-
ty's opinion is often an important criteria. 
The valuer enters into the negotiation scene 
to provide an independent and expert as-
sessment of the proposal.

While the valuer is required to provide 
arealistic judgmentbetween the optimistic 
extreme of the mortgagor and the pessi-
mistic extreme of the mortgagee, the 
valuer'sprimary duty is to the mortgagee.2. 
The valuer's role is to advise the pro-
spective mortgagee on the current market 
value of the property at the date of in-
spection, the suitability of the property as 
security for a loan, and also any related 
matters which might affect the decision of 
a lender in making any mortgage advance. 
Where the valuer is requested to provide a 
valuation for the purpose of the Trustee 
Amendment Act 1988, the Securities Act 
(Contributory Mortgage) Regulations 
1988, or the Solicitors' Nominee Company 
Rules 1988, a recommendation is to be 
provided as to the maximum amount of 
loan which the valuer considers prudent to 
lend on the property.

However, generally speaking, there is 
no obligation upon a valuer to make rec-
ommendation as to the quantum of an 
advance unless specifically so instructed 
[Christiansen (1991) p 236]

For this purpose, impartiality, inde-
pendence, technical ability, and experi-
ence are essential attributes that the valu-
ers should have. The valuer is expected to 
provide unbiased, specialised investment 
advice to the investor. Hence, the valuer is 
seen as the mortgagee's collator and in-
terpreter of relevant facts 3. In advising 
property as security for a loan, the valuer 
is required to assess the fair market value 
of security offered. The security is given 
to protect the lender in case of the bor-
rower's default. The mortgagee usually 
restricts the amount of loan to a certain

2. See, for example, Frizell (1979) at p211
3. Ibid

The prospective mortgagee 
is entitled to a genuine

valuation which enables the 
mortgagee to make informed

business decisions

proportion of the market value of the 
security.

Alternatively, the mortgagee instructs 
the valuer to provide a recommendation 
as to the amount of loan that is prudent to 
lend. Based on the findings of the valua-
iton, the valuer would estimate a lending 
margin (also called a security margin), 
which is the difference between the 
amount of loan and the fair market value 
oftheproperty. Thevaluermustbecareful 
that the mortgage valuation conveys the 
realistic open market value of the pro-
posed security. The prospective mortga-
gee is entitled to a genuine valuation 
which enables the mortgagee to make 
informed business decisions. It is equally 
important that the prospective mortgagor 
should not be disadvantaged by an unnec-
essarily depressed or overly conservative 
value.

The valuer begins the property valua-
tion by searching the title of the security 
to determine the estate in land which the 
loan applicant holds. The valuer must be 
careful in differentiating the chattels from 
the fixtures to ensure that only fixtures 
are considered in the valuation of the 
security. In addition, the valueris expected 
to comment on the availability of the 
property under various market conditions 
and also state, wherever appropriate, the 
details relating to other security required 
(eg collateral land security, personal 
covenant in case of companies, etc.).

Hence, the assessment of the security 
inevitably results in an element of predic-
tion of the future. The requirement of a 
mortgage recommendation to the pro-
spective mortgagee makes the report and 
valuation an even more onerous task. 
Therefore, the valuer must be aware of 
the possibility of a drop in value or a 
forced sale, although it is not normally 
appropriate to value the security on a 
forced sale value basis. The valuer should 
collect as much up-to-date information as 
possible to be able to have reasonable 
predictive confidence.

Apart from considering the sensitiv-
ity of the security towards adverse con-

ditions and its flexibility in adapting to 
these conditions, the valuer should iden-
tify various risk factors to the property 
itself and its location. In relation to the 
property, the building and improvements 
should be assessed for deterioration and 
reversion orpossibleobsolescence. Town 
planning changes as well as alternative 
uses of the property should also be taken 
into consideration. In relation to the loca-
tion, the assessment should cover even 
broader matters like neighbourhood 
growth or stagnancy, technological ad-
vances, inflationary factors, populations 
drifts, etc.

From the review of the valuer's role 
above, it is obvious that the duties of the 
valuer are wide. The valuer should take 
every step in the valuation of the security 
positively and with tact [Rothwell (1982) 
p87]. Most importantly, the valuer should 
be free of influence from all parties in 
providing expert investment advice to the 
mortgagee.

111. The acts of parliament and the
New Zealand Institute of Valuers' 
standards
The enactment of the Trustee Amend-
ment Act 1988, the Contributory Mort-
gage Regulations 1988, and the Solicitors 
Nominee Company Rules 1988 have a 
number of important implications on the 
valuer's role in mortgage valuation. One 
significant change is the replacement of 
Section 10 of the Trustee Act 1956 with 
Section 13N. Under Section ON, a trus-
tee cannot be charged with breach of trust 
if lending on security of property and 
lends "too much" if:
a. he or she has acted on the report of a 

competent valuer who was employed
and instructed independently of any 
owner of the property; and

b. the amount lent does not exceed that 
stated in the report; and

c. the loan was made on advice expressed 
by the valuer as written in the report.
In effect, the two-thirds safety margin 

rule for freehold properties is abolished. 4 
The abolishment of the two-thirds rule 
appears justified in the face of the present 
day's uncertainty. New Zealand's prop-
erty market has been volatile over the last 
few years. Hence, setting a rigid per-
centage relationship between the market 
values of the properties and the mortgage 
advances seems illogical. S Furthermore, 
it is more appropriate for each mortgage 

4. Traditionally, lenders were legally chargeable with breach of trust if financing more than two-thirds or 66.6% of the valuation of the property. 
5. See, for example, Halstead (1989) at p40. 
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application or valuation to be assessed 
based on the merits of each case.

On the other hand, some writers com-
ment that the replacement of Section 10 
with Section 13N has in fact increased the 
valuer's responsibility. For example, 
Halstead [(1989)]p40] questions whether 
the deletion of the two-thirds rule was 
wise. Banks and other institutions are cur-
rently lending 79% to 90% on house 
mortgages. He also comments that if valu-
ers start making recommendations up to 
those levels, losses on forced sales could 
be more prevalent. As a consequence, the 
valuer's liability would increase accord-
ingly.

However, it should be noted that such 
a comment is based on the assumption 
that a valuer is motivated to recommend 
high lending rates merely because of 
competitiveness in the market. The as-
sumption fails to recognise the fact that 
the valuer must be independent and pro-
fessional. Independent in the sense that 
the valuer must not be influenced by his or 
her client or other lending institutions. 
Professional means that the valuer should 
make decisions based on his/her own 
findings and analyses during the process 
of valuation rather than depending on the
current lending trends in the market.

From the valuer'sperspective, the new 
Trustee Amendment Act has indeed in-
creased the valuer's liability towards the 
investor. Under the new Act, the onus is
on the valuer to state the maximum pro-
portion that is prudent to lend. In arriving at 
the "prudent" amount, the valuer inevi-
tably has to predict the future market 
value of the investment.

The unwillingness of the valuer in 
certain cases to predict the future value of 
the security is understandable because of 
the vulnerability of property value to 
changes. The volatility of the property 
market increases the uncertainty of future 
prediction. Property values fluctuate with 
technology, inflation, use changes and 
possible obsolescence, to name afew. The 
valuer only has his or her experience and 
analytical powers (or even intuition) to 
depend on in using past records and cur-
rent conditions to predict the future.

However, it is equally important to 
note that valuers are the only profession-
als capable of giving such specialist ad-
vice. Their experience, knowledge, and 
understanding of the property market puts 
them in the best position to make such 
recommendations.

From the investor's point of view,the
recommendation is often of critical im-
portance to their investment decision
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making. In addition, it is clear that the new 
ruling (Section 13N) has effectively im-
proved the investor-trustee's position. 
Without the strict requirement of the two-
thirds rule, the trustee now has increased 
lfexibility to raise lending levels. The 
only restraint on lending is thus between 
the prospective mortgagor and the trustee. 
This argu men t brings us back to Halstead's 
(1989) reservation with regards to the 
current high lending rates.

As long as the valuer is convinced or 
satisfied with the proposed security and 
makes a good recommendation, the trus-
tee may be persuaded to grant a higher 
level of loan. Furthermore, the trustee is 
protected under Section 13N if the trustee 
was acting upon an independent valuer's 
report as discussed above. In short, the 
trustee could not only reap the benefits of 
increased flexibility in lending, but also 
possibly escape liability of breach of trust, 
if acting on the valuer' advice.

The Securities Act (Contributory 
Mortgage) Regulations 1988 also brings 
some interesting rules affecting valuers. 
The Act was introduced by the Securities 
Commission to govern contributory 
mortgage lending  in the commercial 
sector. Section 2 of the Act defines con-
tributory mortgage as "a mortgage of land 
that secures money to two or morepersons 
or to a nominee on behalf of two or more 
persons".

The regulations also include important 
definitions which directly affect the valuer 
in mortgage valuation. For example, 
Clause 5(1) provides clear definition of 
"valuation report". One important re-
quirement is that the report must be pre-
pared and signed by an independent reg-
istered valuer. Clause 5(2) sets strict rules 
with regard to the meaning of "independ-
ent registered valuer" by providing a list 
of factors which would negate the inde-
pendence of the valuer. Clause 5 also 
refers to the Third Schedule of the regula-
tions, which sets out various items that 
should be contained in the valuation report. 
Under Clause 13 to the Third Schedule, 
the valuer is required to make recom-
mendation as to the amount for which the 
land provides adequate security for a loan 
on first mortgage free of encumbrances.

The requirements set out in the regula-
tions clearly show the intentions of the 
Securities Commission to regulate the 
practice of mortgage valuation. To safe-
guard the interests of the parties involved 
(particularly the mortgagees), the inde-
pendence of the value is carefully ob-
served.

As required by the Trustee Amend-

ment Act 1988, the Securities Act (Con-
tributory Mortgages) Regulation 1988 also 
require the valuer to make recommenda-
tion as to the level of loan advance. Most 
importantly,the regulations provide the 
valuer with definite and useful guidelines 
on the reporting of mortgage valuation.

Apart from the Acts of Parliament, 
there are private bodies and institutions 
which regulate the practice of mortgage 
lending and mortgage valuation. The New 
Zealand Law Society issued the Solicitors' 
Nominee Company Rules 1988 to observe 
and to guide solicitors who wish to es-
tablish and operate a solicitors nominee 
company.

The requirements in the Solicitors' 
Nominee Company Rules 1988 correlate 
well with that of the Securities Act (Con-
tributory Mortgage) Regulations 1988. 
For instance, Appendix 1 to the rules is 
exactly the same as the Third Schedule of 
the regulations. To this end, both the 
regulation and the rule can be seen as the 
reinforcement of each other.

Another body which helps in the 
regulating process is the New Zealand 
Institute of Valuers. The Institute has re-
cently released exposure drafts of Pro-
posed Standard No 2, "Valuation of 
Residential Properties for Mortgage Pur-
poses" which applies to the valuation of 
residential properties for mortgage pur-
poses. It is foreseeable that such a stand-
ard would provide some insights into the 
Institute's yet-to-beproposed standard for 
the valuation of commercial properties 
for mortgage purposes.

The proposed Standard No 2 is di-
vided into six sections namely, "residen-
tial standards", "valuation report", "work 
in progress", and "variation of instruc-
tion". The standard refers to the Trustee 
Act 1956, the Solicitors Nominee Com-
pany Rules 1988, and the Securities Act 
(contributory Mortgages) Regulation 1988 
and specifically states that the valuation 
report should be in compliance with their 
requirements.

It is interesting that the New Zealand 
Institute of Valuers does not attempt to 
provide a more detailed set of rules or 
guidelines for its members. In its current 
form, the standard is unfortunately brief 
and hence, fails to provide adequate and 
useful guidance to valuers. As a result, the 
practitioner is left with no choice other 
than to look to the statute and other related 
parties (solicitors rules) for direction. It is 
unfortunate that such a professional body 
should be under the direction and author-
ity of the government (through the Trus-
tee Act 1956 and its amendments, and
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the Securities Act  1988) and another 
professional body (i.e. the New Zealand 
Law Society through the Solicitors 
Nominee Company Rules 1988).

It is only appropriate that the profes-
sion itself has its own set of clearly de-
fined standards, which may not necessar-
ily be different from the existing rules 
and regulations, but provides additional 
and useful guidelines for its members.

In addition, the profession should be 
aware that the government, the Securities 
Commission, and the New Zealand Law 
Society have a certain degree of advocacy 
for the people they serve or their clients. 
Therefore, unless a detailed and all-en-
compassing standard is issued by the 
valuation profession, its members would 
continue to depend on other bodies for 
guidance.

IV: The investor's viewpoint
For many years, property valuers have 
been subjected to various criticisms with 
regard to their professionalism. As 
Rothwell ((1982) p 81) comments, "as 
valuers we are selling a service. I do not 
believe that any other trade or profes-
sional group has failed so dismally as our 
own to identify and service the needs of 
its client".

One group of critics, which has fre-
quently questioned the ability of the 
valuer, is the bankers. They are generally 
dissatisfied with the present service that 
they get from their valuers. This dissat-
isfaction has led to a number of submis-
sions which recommend to the profession 
attributes that a valuer should possess.

For example, Connell (1990) an 
Auckland banker, criticises the quality of 
the valuer's report. He says that the 
valuations are outdated and are "not re-
flecting changed conditions in the mar-
ket" (p35).

He also indicates that unless valuers 
are willing to provide more up-to-date 
valuation reports that assist the bankers 
in handling the present day's environ-
ment in a more efficient and effective 
way, the profession would face serious 
credibility crisis.

It is submitted that "non-professional" 
reports not only damage the valuer con-
cerned but also do a great disservice to 
the entire profession.

It is accepted that the nature of the 
task for valuers may lead to minor vari-
ations in the assumptions or recommen-
dations. However, gross errors of fact 
and approach can result in the valuer 
facing legal proceedings.

Furthermore, valuers have been criti-

"non-professional" reports 
not only damage the valuer

concerned but also do a 
great disservice to the

entire profession

cised with regard to the quality and con-
tent of information in their reports. The 
report must not only be accurate but also 
show all the relevant factual detail. Fre-
quently, the valuer would have to provide 
further interpretation of the information 
to give it qualitative and quantitative 
meaning.

The inclusion of information inter-
pretation should not be sacrificed in the 
effort to shorten the valuer's report. An 
opinion without substantiation of fac-
tual, detailed and useful information is 
equally unacceptable.

Last, but not least, some valuers have
even been accused of engaging in less 
than professional behaviour, ignoring the 
very basic requirement of independence. 
The valuers are among the first to be 
blamed when a mortgage investment fails. 
Clearly, a credibility gap exists between 
valuers and their clients and the challenge 
is there for the valuers to close that gap.

In summary, unless the individual 
members in the profession make an effort 
to improve their valuation and reporting 
skills and their relationship with their 
clients, it is likely that the already tar-
nished reputation of valuers would be
further impaired.

It is, however, unfair that the entire 
valuation profession would have to suf-
fer for the mistakes and incompetence of 
a very small number of individual valu-
ers in the market. The majority of loan 
reports and valuations do provide highly 
skilled and professional advice to mort-
gagee investors.

The very nature of this type of invest-
ment means that where a valuation report is 
provided and the investment endures (or 
naturally terminates) with no losses, 
neither the public nor the valuer are ever 
made aware of that success.

Only in the case of a loss or failure is 
valuer's report closely scrutinised in the 
hunt for a scapegoat.

Nevertheless, it is obvious that the 
reputation of the profession lies solely in 
the hands of its members. In this respect, 
the New Zealand Institute of Valuers 
must play an active role in providing 
detailed and useful guidelines to its 
members, from the initial stage of the

valuation procedures to the final stage of 
reporting. A
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Accounting for Properties: Which Standard? 
by Sonja Newby

W nth the release of SSAP-28 Ac-
counting forFixedAssets, we now 

have two standards dealing with proper-
ties. The other, of course is SSAP-17, 
AccountingforInvestmentPropertiesand 
Properties Intended for Sale. 

The purpose of this article is to clarify the 
scope of SSAP-28 and SSAP-17 in terms 
of which standard deals with what types of 
property; to compare their spe-
cific requirements; to highlight similari-
ties and differences between them, and as an 
adjunct, to ask whether SSAP-28 
brings the demise of historical cost ac-
counting in New Zealand. SSAP-28 in 
fact covers most types of fixed assets, but
the focus in this article is on its applica-
tion to properties.

Set out in Table 1 (over page) is a 
summary of the requirements of both 
standards in respect of key issues.

Classes of property
Paragraph 4.1 of SSAP-17 discusses in 
general terms the nature of different 
classes of property.

The usual case is land and/or build-
ings utilised as an integral part of an 
entity's normal activities such as produc-
tion, manufacturing, administration and 
trading. In other situations, property may 
be regarded primarily as an investment 
for capital gain or rental income.

Alternatively, an entity may hold or 
develop property mainly for the purpose 
of on-selling it, much like inventory.

A key concern in classifying property 
is its relative importance to the entity's 
result (profit or loss) for the period.

In the usual case described above, an 
entity's result is determined largely by its 
normal activities, so any property utilised 
as part of those activities is regarded as a 
fixed asset and falls within the scope of 
SSAP-28.

On the other hand, change in the value 
of property regarded as an investment 
may be highly relevant in assessing an 
entity's performance and thus should be 
taken into account when considering its 
result. Likewise, realisation of properties 
intended for sale may be critical to an 
entity's performance.

These two types of properties aredealt
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with by SSAP-17, which was issued to 
reduce the diversity of accounting re-
porting and practice by entities whose 
earnings are affected significantly by in-
terests in properties.

Investment property is defined by 
SSAP-17 as "property which is held, or 
development property intended to be held, 
primarily for capital growth or rental or 
similar income" (paragraph 3.2).

Property intended for sale is defined 
as "all property, other than investment 
property, held with the intention of reali-
sation in the ordinary course of business" 
(paragraph 3.3).

SSAP-17 also covers both of the above 
types of properties while they are under 
development, as indicated in the defini-
tion of investment property. Property as 
defined in SSAP-17 does not however 
include properties occupied substantially 
by the reporting entity or its "group".

This is provided for in paragraph 3.1 
which states, "Property is, for the pur-
poses of this Statement, an interest in 
land or buildings in which the reporting 
entity, or any of the members of a group, 
singly or in combination, does not oc-
cupy or intend to occupy more than 20% 
of the area of the land or buildings."

This 20% occupancy limit means 
SSAP-17 is not applicable to many enti-
ties.

SSAP-28 is a catch-all for other land 
and buildings utilised on a continuing 
basis by the reporting entity. Property 
interests in land and buildings are not 
defined specifically in SSAP-28, but it is

obvious they are covered because of ref-
erences to them in the standard.

For example, paragraph 1.2 states that, 
"many businesses revalue fixed assets, 
especially land and buildings...", and 
paragraph 4.17 talks about government 
valuation and interests in property. Thus 
we have two standards operating side by 
side but applying to different types of 
properties.

They do not overlap because SSAP-
28 specifically excludes "investment 
properties" (paragraph 1.45(e)), and ef-
fectively omits properties intended for 
sale. This conclusion is reached by way 
of the definition given in the standard for 
fixed assets - these are "non current 
tangible assets that... are not intended for 
sale in the ordinary course of business" 
(paragraph 3.3(c))

This does not mean the entity cannot 
have fixed assets for sale    when they 
are surplus to requirements, for example. 
The important distinction with fixed as-
set properties for sale is that normally 
they are not for sale as part of an entity's 
operating activities.

Balance sheet classification
Both investment properties and fixed as-
set properties are classified as non-cur-
rent assets in the balance sheet.

Properties intended for sale are treated 
as inventory. Although SSAP-4, Ac-
counting for Inventories (1986) specifi-
cally excludes inventories accumulated 
under construction contracts (paragraph
1.2), the general principles set out in $
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that standard provide useful concepts for 
distinguishing properties intended for sale 
from other properties.

In the discussion section of SSAP-4 
(paragraphs 4.2 to 4.4), one important 
difference identified between fixed as-
sets and inventory is the basis of match-
ing cost with related revenues.

For fixed assets, matching is consid-

ered achieved best by depreciation, 
whereas for inventories, cost is carried 
forward into the period when the inven-
tory is sold. This is designed so its cost 
can be matched against specific revenue 
generated, enabling a profit or loss on 
sale to be determined. The different 
matching concepts reflect in part the 
relative importance of various activities

on an entity's result (see "Classes of 
Property", above).

Another concept discussed in SSAP-
4 is that inventories may be held for 
either the short or long term. Hence un-
der SSAP-17 (paragraphs 4.6 and 5.1), 
properties intended for sale may be 
classified as current ornon-current assets. 

When such property is readily realis-

Table 1: SSAP-17 Compared With SSAP-28

nIvestment Properties 
(pares)

Classification Non-current
(4.10)

Valuation of Completed Properties Net current value

SSAP-17

Properties Intended for Sate 
(Para)
Current or non-current 
(4.6, 5.1)
Lower of cost and net realisable 
value or lower of carrying amount and 
NRV when previously an in-
vestment property..
(4.6, 4.26)

SSAP-18

Fixed Asset Properties 
(pars,)
Non-current 
(3.3)
Cost or net current value pro-
vided net carrying amount 
not greaterthan recoverable 
amount
(5.6)

Valuation of Development 
Properties

Depreciate?

Revaluation Frequency

Reporting valuations

Reporting    Development Margins 

Disposal Gain/Loss

Disposal Transfer of Reserve
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Cost plus percntage of comple-
tion increments when develop-
ment margins can be recognised; 
otherwise lower of cost and NRV 
(4.15, 4.16,5.4,5.5)

No
(4,11,4.12,5.4(b))

Annually
(4.13,5.4(a))

Unrealised - either in income 
statement following profit after 
extraordinaries or transferred di-
rect to an investment property 
revaluation reserve - any debit 
balance revaluation reserve 
should be charged as part of op-
erating results.
(4.20, 5.6)

As for 'Revaluations', above

Difference between net sale 
proceeds and carrying amount
- included in operating result 
(4.23,5.7)

If revaluations disclosed in incomes 
statement on disposal, transfer any 
balance of revaluation reserve di-
rectly to retained earnings.
(4.23, 5.7)
If revaluations transferred direct to 
reserves, on disposal transfer any 
balance of revaluation reserve to 
operating statement
(4.23, 5.7)

Cost plus percentage of com-
pletion increments when de-
velopment margins can be 
recognised; otherwise lower of 
cost and NRV
(4.8,4.9,5.2, 5.3)

No    not "depreciable' 
(SSAP-3,3.3)

Only writedowns    when NRV is 
less than cost or carrying amount 
(see above)

Writedowns should be charged 
in the  income statement as 
part of the operating results 
(5.8)

Included in the operating result 
(4.8,5.2)
Difference between net sale 
proceeds and carrying amount
- included in operating result 
(4.23, 5.7)

No revaluation reserve so not 
applicable

Cost including financing costs 
provided net carrying amount 
not greater than recoverable 
amount
(4.5-4.12)

Yes
(4.25, 4.26, 5.10)

'Systematically', preferably 
annually
(4.14, 5.5)

Debit or credit to asset revalua-
tion reserve for that asset class
-anydebit balance revaluation 
reserve should be expensed to 
the profit-and-loss or operating 
statement. Any subsequent re-
valuation credit for same class 
should be accounted for so as 
to reverse the previous charge 
(4.19, 4.20, 5.8, 5.9)

Not recognised

Difference between net disposal 
proceeds and carrying amount
- disclosed separately in the 
profit-and-loss or operating 
statement (could be abnormal 
or extraordinary)
(4.21, 5.12)

Transfer any balance of revalua-
tion reserve to retained earnings 
(4.23, 5.11)

Adjust reserve for any bonus 
issues
(4.24)
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able and intended to be held for not more 
than one year, and there is evidence of 
intent to sell (such as authorisation by 
directors and listing for sale), then it is 
regarded as appropriate to classify the 
property as a current asset.

When the current asset conditions are 
not met, the property for sale is classified 
as non-current. Classification obviously 
has implications for ratio analysis.

Valuation of properties
Properties intended for sale, whether 
classified as current or non-current assets, 
generally are valued like inventory, at 
the lower of cost and net realisable value.

If the property previously was ac-
counted for as an investment property, it 
continues to be recorded at its carrying 
amount rather than at cost, and the valu-
ation rule becomes the lower of carrying 
value and net realisable value (paragraphs
4.6 and 4.26).

SSAP-17 does not define net realis-
able value, but it is defined in SSAP-4 as 
"the estimated selling price in the ordi-
nary course of business less costs of 
completion and less costs necessarily to 
be incurred in order to make the sale".

Except for development properties 
(discussed below), properties intended 
for sale should not be revalued other than 
downwards when net realisable value 
falls below cost or carrying amount.

Investment properties, other than de-
velopment properties, are required to be 
recorded in the balance sheet at their net 
current value (SSAP-17, paragraph 5.4).

Net current value in essence is open-
market selling price less costs of disposal 
Its meaning therefore seems to be 
equivalent to net realisable value.

For fixed assets, there is a general 
requirement to show gross carrying 
amount and related accumulated depre-
ciation for each class of asset, together 
with separate disclosure of the aggregate 
amounts for any revalued assets within 
each class to distinguish them from assets
which have not been revalued (SSAP-28,
paragraph 5.14).

The gross carrying amount is defined 
as either the initial cost of revalued amount 
adjusted for additions, improvements and 
disposals in both cases (paragraph 3.4).

The general principle appears to be 
that investment properties must be shown at 
their revalued amount, whereas fixed 
asset properties can be shown at either 
their revalued amount or at cost.
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Net current value in essence is 
open-market selling price less 
costs of disposal Its meaning

therefore seems to be 
equivalent to net realisable

value.

There is, however, some question as
to whether the wording used in the SSAP-
28 definition of "gross carrying amount" 
effectively eliminates "cost" as a basis of 
valuation. This point is discussed below.

Revaluation of fixed asset properties 
is done on a basis similar to the revalua-
tion of investment properties that is, 
both are revalued to net current value.

SSAP-28 does not however allow the 
net carrying amount to be greater than 
recoverable amount (paragraphs 5.3). Net 
carrying amount is defined as the gross 
carrying amount less amounts written off 
to date (paragraph 3.7). Recoverable
amount is the amount of net cash inflows
expected from either the asset's contin-
ued use and ultimate disposal, or from its
immediate disposal (paragraph 3.9).

Revaluation for both types of proper-
ties should be prepared in accordance 
with the New Zealand Institute of Valu-
ers Asset Valuation Standards. The valuer 
should hold a recognised professional 
qualification and have experience in the 
location and category of property being 
valued.

SSAP-17 requires the valuer to be 
independent, but SSAP-28 also permits 
internal valuation when the valuer is 
qualified (as above) and the basis of 
valuation has been subject to review by 
an independent valuer (paragraph 4.15).

In addition, SSAP-28 specifies that 
the valuation will be on an existing use 
basis or disclosure should be given of an 
alternative use value (paragraph 4.16).

Frequency of revaluation is more
flexible under SSAP-28, which permits
revaluation on a "systematic" basis (al-
though preferably annually), whereas 
SSAP-17 requires annual revaluation.

There is some question as to 
whether the SSAP-28

definition of "gross carrying 
amount" effectively

eliminates "cost" as a basis
of valuation

"Systematically" is not defined, but pre-
sumably refers to some notion of consist-
ent timeliness such as revaluation every 
two years.

SSAP-28 states that normally assets 
within a class should all be revalued at 
the same time, but it does permit re-
valuation "on a cyclical basis in a sys-
tematic manner, subject to no individual 
ifxed asset being included at a valuation 
undertaken more than three years previ-
ously" (paragraph 4.14).

Properties under development
According to SSAP-17, development 
margins may be recognised on both de-
velopment properties intended to be sold 
and those intended to be held provided 
certain conditions are met. The pre-
sumption is that conditions ensure the 
required degree of reliability is achieved 
for financial reporting purposes.

On this basis, qualifying development 
properties are recorded on the balance 
sheet at cost plus accumulated increments 
to date, determined on a percentage of 
completion basis. The stage of comple-
tion should be determined in accordance 
with SSAP- 14 Accountingfor Profits on 
Construction Contracts.

When the conditions are not met, the 
development property is valued at the 
lower of cost and net realisable value.

Conditions of development proper-
ties intended for sale are:
• an unconditional contract for the sale 

of the completed property; and
• all costs incurred and expected to be

incurred by the reporting entity can 
be estimated reliably.
Conditions for development proper-

ties intended to be held are:
• an unconditional contract pre-letting 

the property to at least 80% of the
anticipated annual rental revenue to 
be received from external entities; 
and

• all costs can be estimated reliably (as 
above).
The annual incremental development 

margin is recognised in the financial 
statements as detailed in the section be-
low on "Reporting" (see Table 1 for 
paragraph references).

Fixed asset properties under develop-
ment are valued at cost, including appli-
cable financing costs (SSAP-28, para-
graphs 4.5 to 4.11). Presumably the 
provisions of SSAP-28 allowing 
revaluations and requiring deprecia- 0
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tion of fixed assets do not apply until the 
asset under development has been
brought into "the working condition nec-
essary for its intended use". 

Until this point, costs are more in the 
nature of expenses carried forward and 
have no utility until the asset is ready. 
Only then can an initial cost for the asset 
be established (paragraphs 4.1 and 5.1).

Inclusion of financing costs poten-
tially could inflate the initial cost of a 
property under development above its 
recoverable amount. SSAP-28 does not 
address this point directly, butparagraph
4.12 states, "If, at any time, a permanent 
impairment in the value of a fixed asset 
causes the recoverable amount to fall 
below the net carrying amount, the fixed 
asset should be revalued downwards im-
mediately."

A strict interpretation would hold that 
any downward revaluation necessary due 
(for example) to over-capitalisation of fi-
nancing costs could only be applied once 
the property was completed and ready 
for use, and thus came within the defini-
tion of a fixed asset. Nevertheless, a 
liberal interpretation of the above valu-
ation rule is adopted here.

In Table 1, cost is limited to recover-
able amount in line with paragraphs 4.12 
and 5.3. This interpretation is consistent 
with the  concept of prudence, which 
requires losses to be recognised as they 
occur. What is probably needed in S SAP-
28 is specific limitation on the extent of
cost capitalisation.

Perhaps the unusual wording in the 
definition of "gross carrying amount" is 
an attempt to provide such limitation. As 
paragraph 3.4 states: "Gross carrying 
amount will be the recoverable amount 
where this is lower than cost of the re-
valued amount." The implications of this 
terminology are discussed below.

Depreciation
Depreciation should not be charged on 
investment properties (SSAP-17 para-
graph 5.4 (b)). The reason given is that 
"the net current values of investment 
properties would reflect their age (and 
hence the depreciation to date)" (para-
graph 4.12).

In driect contrast to this view is the 
SSAP-28 requirement (paragraph 5.10) 
that "depreciation should be charged even 
when assets are revalued on a systematic 
basis".

As SSAP-28 explains, "Most fixed 
assets have a finite useful life. So that the
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financial statements properly reflect all 
the costs of the enterprise, it is necessary 
to make a charge against income in re-
spect of the use of such assets" (para-
graph 4.25).

This is consistent with the require-
ment in SSAP-3, Accounting for Depre-
ciation (paragraph 5.1) that "the
depreciable amount (historical cost of 
revalued amount, less residual value of 
an asset)... should be allocated on a sys-
tematic basis to each accounting period 
during the useful life of the asset".

Under both SSAP-28 and SSAP-17, 
revaluation of properties is to net current 
value, so why should one standard require 
depreciation and not the other?

In discussing whether or not depre-
ciation ought to be charged, the empha-
sis in SSAP-17 is on reporting the correct 
valuation of properties in the balance 
sheet, whereas SSAP-28 talks about re-
lfecting costs properly, which implies

concern with reporting the periodic 
earnings number correctly in the income 
statement.

One explanation for the different de-
preciation treatments could be that the 
assets concerned are different in nature.

Fixed assets are "used up" in the 
earnings process so their cost needs to be 
recognised over their useful life. Most 
investment properties also have a finite 
useful life, however, so why should their 
cost not also be recognised over their 
useful life?

Another explanation could be that the 
standards reflect subtle shifts in consen-
sus on the purposes of financial report-
ing, combined with what is sometimes
referred to as "UK balance sheet versus 
US income statement" biases.

This can occur easily without some 
sort of conceptual framework.

SSAP-28 is concerned with recog-
nising net current values in the balance 
sheet as well as reporting costs properly, 
and therefore may reflect an admirable 
attempt to report relevant information in 
both the income statement and the bal-
ance sheet. (This attempt falls short,
however, in not allowing the next credit
revaluation amount ever to be recog-
nised in the operating result, even on 
realisation through disposal of the asset
- see below.)

Properties intended for sale are not 
subject to depreciation because they are 
not "depreciable assets" within the 
meaning of SSAP-3, paragraph 3.3: "A 
depreciable asset is an asset which (a)

is expected to be used during more than 
one accounting period; and ... (c) is held 
by an enterprise for use in the production 
or supply of goods and services, or for 
administrative purposes.".

Depreciation with revaluation
Each time a fixed asset is to be revalued, 
SSAP-28 requires the balance in the ac-
cumulated depreciation account to be 
credited to the related fixed asset ac-
count.

This establishes the net carrying 
amount for that asset, so it can then be 
increased or decreased to the amount of 
the revaluation (paragraphs 4.18 and 5.7).

In an upward revaluation, the above 
methodology effectively recovers accu-
mulated depreciation already expensed 
to the operating statement.

Under SSAP-28 the amount of any 
regulation normally is transferred direct 
to reserves except when this would put 
the reserve into a debit balance.

The amount of any debit balance re-
valuation reserve is required to be 
expensed to the profit-and-loss or oper-
ating statement, but any subsequent re-
valuation credit for the same class of 
asset should be accounted for by entries 
which reverse the prior debit (paragraphs
4.19, 4.20, 5.8 and 5.9).

In the usual situation where a re-
valuation credit cannot be taken to the 
operating statement but must be taken 
direct to reserves, effective recovery of 
previously charged depreciation simply 
increases the amount of the revaluation 
credit in reserves.

It is therefore not treated in a manner 
consistent with the above provision, 
which allows reversal revaluation credits 
to be taken to income. This appears to 
make the standard inconsistent within 
itself.

In a downward revaluation situation,
the effect of crediting the balance in the 
accumulated depreciation account to the 
related fixed asset account is to recognise a 
smaller revaluation debit.

When the debit can be absorbed by a 
credit balance revaluation reserve, the 
debit bypasses the operating statement as 
it would be transferred directly to the 
reserve.

This approach gives a different result 
from that arrived at under traditional 
conservative accounting, in which losses 
would be recognised in the operating 
statement as they occur, on grounds of 
prudence.
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Perhaps in an attempt to achieve more 
consistent accounting, SSAP-28 states 
that, "reversals of previous revaluation 
are, as far as possible, accounted for by 
entries which are the reverse of those 
which brought the previous revaluations 
to account" (paragraph 4.20).

Revaluations and 
development margins
For investment properties, including those 
under development, any qualifying de-
velopment margins and net change in 
value of investment properties for the 
period can be disclosed by either of two 
methods, provided the method chosen is 
followed consistently for all relevant 
properties. The method preferred under 
SSAP-17 is disclosure "in the income 
statement following profit after extraor-
dinary items and clearly identified as 
unrealised.." (paragraph 5.6).

This method is viewed as providing 
highly relevant information which is suf-
ficiently reliable because it is backed up 
by independent valuations.

S SAP-17 recognises there is a degree 
of uncertainty in valuing investment 
properties, so it also permits margins and 
revaluations to be "transferred direct to 
an investment property revaluation re-
serve".

Further, there is a requirement to dis-
close the property revaluation reserve 
separately from other reserves, and 
movements in that reserve during the 
period.

When the reserve balance "is insuffi-
cient to cover a deficit, the amount of the 
deficit should be charged in the income 
statement as part of operating results" 
(paragraph 5.6).

The preferred method results in both 
gains and losses being reported "below 
the line" outside the operating statement 
but still within the income statement as 
part of total earnings for the period.

The reserve accounting approach 
keeps gains out of the income statement 
but can result in an unrealised loss being
recognised "above the line" in the oper-
ating statement, due to the requirement to 
charge a deficit reserve to operating. Thus 
in a period of declining property values, 
the income statement approach could give 
a healthier operating result as any losses 
are reported near the foot of the income 
statement as unrealised, rather than in the 
operating statement.

This difference between the two ap-
proaches can be important if analysts
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focus on the reported operating result for 
an indication of "quality earnings".

Properties intended for sale are not 
subject to revaluation, other than 
writedowns (referred to above) which 
are charged in the operating statement. 
Qualifying development margins in re-
spect of these properties are recognised 
in the operating result.

The revaluation debit or credit on 
fixed asset properties normally is taken 
directly to reserves, except in the cir-
cum stances outlined above. For each class 
of fixed assets, disclosure of the dates 
and amounts of valuations is required 
together with other details concerning 
the valuations.

In respect of fixed asset properties 
under development, the amount of fi-
nancing costs capitalised in a period (if 
any) should be disclosed. SSAP-28 con-
tains no specific requirements concern-
ing disclosure of reserves or movements 
in them.

Disposal of assets
Calculation of gain or loss on disposal is 
similar for all types of properties. It is the 
difference between net sale or disposal 
proceeds and carrying amount. Normally 
it should be included in the operating 
result, although in practice writedowns 
and losses on sale of fixed assets fre-
quently are treated as extraordinary items.

SSAP-28 requires the surplus or defi-
cit to be disclosed separately, but unlike 
SSAP- 17 does not prescribe where, other 
than within the profit-and-loss or operat-
ing statement (paragraphs 4.21 and 5.12). 
"Profit-and-loss or operating statement" 
is not defined. Presumably the provi-
sions of SSAP-7 Extraordinaryltems and 
Prior Period Adjustments, continue to 
apply to fixed assets including properties, 
so items may be treated as extraordinary 
when applicable.

There are important differences be-
tween types of properties also in the 
treatment of any balance of related re-
valuation reserve on disposal. Properties 
intended for sale are not revalued, so 
there is no revaluation reserve to deal 
with on their disposal.

For investment properties, treatment 
is determined by the method used to 
report revaluations in the first instance. If 
the revaluations (and development mar-
gins) were disclosed in the income 
statement under the preferred method, 
then on disposal of the investment prop-
erty any balance in the revaluation re-

serve in respect of that property is 
transferred directly to retained earnings 
(SSAP-17, paragraphs 4.23 and 5.7).

The practice in some instances is to 
leave revaluations reported in income in 
the residual retained earnings balance 
for the period without a subsequent 
transfer into a revaluation reserve, so in 
these circumstances evidently there is 
nothing to transfer back on disposal.

When the income statement method 
is adopted for reporting revaluations, the
only amount which will be reported in
the operating statement on disposal is the 
gain or loss on sale (calculated as above).

Revaluation already have been re-
ported in the income statement once (in 
the period when they were recognised) 
and thus do not appear there again.

Some entities argue that under this 
approach, the revaluation portion is only 
ever reported as an unrealised item in the 
income statement, even if it is validated 
subsequently by an external sale.

On the other hand, this approach po-
tentially could result in revaluation losses 
being reported "below the line" while the 
asset was held, but a healthy "realised" 
profit being reported on sale if the asset 
had been undervalued.

If revaluations  (and development 
margins) were reserve accounted, then 
on disposal of the investment property 
any balance in the revaluation reserve in 
respect of that property is transferred to 
the operating result (SSAP-17, para-
graphs 4.23 and 5.7).

Thus the amount reported in theoper-
ating statement will be the net sum of the 
gain or loss on sale (calculated as above) 
together with the related reserve amount.

This approach effectively "undoes" 
the revaluations in order to report an 
historical cost gain or loss on sale. The 
argument here is that the full amount 
should be recognised on realisation be-
cause none of the revaluation has ever 
been reported in income previously.

For fixed asset properties, SSAP-28 
requires any related balance of the asset 
revaluation reserve to be transferred di-
rectly to retained earnings on disposal 
(SSAP-28, paragraphs 4.23 and 5.11).

Since amounts of revaluations would 
have been transferred directly to reserves 
at the time they were recognised initially 
(except when a revaluation debit was 
expensed or reversed), the effect of these 
provisions is that net revaluation losses 
only can ever be recognised in income.

Generally the only amount which 0
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will appear to the operating statement 
will be the surplus or deficit on disposal 
based on the carrying amount.

Apparently the above approach has 
been elected on international harmonisa-
tion grounds, in order that our standard 
will be consistent with requirements 
overseas.

Current practice here is quite differ-
ent, however - on realisation the re-
valuation typically is recognised in the 
income statement, as for investment 
properties which have been reserve ac-
counted.

The new provisions may serve as a 
disincentive for entities to engage in up-
ward revaluation of their fixed asset 
properties, for the two reasons outlined 
above.

First, since depreciation must be 
charge on the revalued amount and is 
expensed in the operating statement but 
cannot be reversed, there is a permanent 
"above the line" cost irrespective of a 
subsequent  reversal  of previous
revaluations.

Secondly, a net revaluation credit can 
never be recognised "above the line" in 
the operating result, even on realisation. 
Both effects reduce the operating result. 
A refinement added by SSAP-28 is that 
revaluation increments associated with 
particular assets should be adjusted when 
the reserve balance has been utilised for 
bonus shares or dividends (paragraph
4.24).

End of historical cost?
Gross carrying amount of a fixed asset is 
defined as, "either the initial cost or the 
revalued amount adjusted for additions, 
improvements and disposals in both 
cases".

The definition given in. SSAP-28 
(paragraph 3.4) includes the statement 
that, "gross carrying amount will be the 
recoverable amount where this is lower 
than cost or the revalued amount".

Recoverable amount is defined in
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Perhaps inconsistencies 
evident between the standards
reflect the fact that standard-
setting occurs progressively 
as issues arise and are dealt

with on a somewhat 
piecemeal basis.

paragraph 3.9 as "the amount of the net 
cash inflows expected to arise: (a) from 
the asset's continued use and ultimate 
disposal; or (b) from its disposal (where it 
is intended to dispose of the asset in the 
immediate future)".

This statement has similarities with 
the definition of recoverable amount 
given in S SAP-3, Accounting forDepre-
ciation.

What appears to be unusual is the 
suggestion that the gross carrying amount 
should be written down in some circum-
stances - when recoverable amount is 
lower than cost or the revalued amount.

Under historical cost accounting, the 
historical cost value of an asset is carried 
forward from period to period and re-
ported together with the asset's related 
accumulated depreciation to show a net 
book value.

Both SSAP-28 and SSAP-3 require 
that if the recoverable amount of a fixed 
asset should fall below its net carrying 
amount, the fixed asset should be re-
valued downward immediately (SSAP-
28 paragraphs 4.12 and 5.3; SSAP-3, 
paragraphs 4.7 and 5.5).

In terms of historical cost accounting, 
this would be achieved by debiting a 
writedown expense which would be 
charged to income and may or may notbe 
disclosed as an abnormal orextraordinary
item.

The credit would go to accumulated 
depreciation for the asset so net book 
value would be at the lower, written-
down amount while the asset's historical

cost valuation would stand unchanged. 
The recoverable amount of an asset

- its disposal value or value in use 
may well be less than its cost.

The inference in the definition that 
gross carrying amount    cost under his-
torical cost accounting    will be written 
down to recoverable amount when this is 
lower is entirely different from writing 
down net book value.

It means the asset's historical cost 
valuation can no longer stand unchanged. 
This highlights an important difference 
in the way in which changes of value are 
accounted for under different bases of 
accounting.

Under historical cost accounting, 
values are adjusted by way of provision 
with historical costs carried forward, 
whereas under revaluation, values are 
revised so the base amount recorded 
changes following revaluation. Although 
the wording of the definition seems ef-
fectively to eliminate use of historical 
cost as a basis of valuation, I doubt this 
implication was intended by the stand-
ard-setters.

Differences and inconsistencies
The major differences between SSAP-17 
and SSAP-28 identified above are in the 
areas of depreciation, reporting or re-
valuation amounts in the financial state-
ments, and treatment of the revaluation 
on disposal.

Perhaps the inconsistencies which are 
evident between the standards reflect the 
fact that standard-setting occurs progres-
sively as issues arise and that they are 
dealt with on a somewhat piecemeal ba-
sis.

The standard-setters clearly have a 
very difficult task which could be made 
easier by having more guidance on the 
content and presentation of financial re-
ports, perhaps through developing a 
framework of concepts. An issue of par-
ticular urgency is the matter of recogni-
tion of unrealised items A
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Compiled by Leonie Freeman 

What practicing valuers need 
to know about regression analysis 
by S Locke

he application of regression tech-
IT niques to various aspects of valu-
ation work has gained increasing accept-
ance within the professional literature. 
An understanding of regression is ex-
pected of most students studying valua-
tion at either University or College in 
Australasia. It is not surprising that with 
the increasing availability of personal 
computers and spreadsheets that tech-
nology is making regression more read-
ily available. The major issue orproblem 
which requires consideration is when 
should it be used.

As mentioned above, the professional 
literature in Australasia, the Australian 
Valuer and New Zealand Valuers' Jour-
nal, have featured several articles con-
cerned with regression in the last two 
years.

The individual articles taken as a 
group cover abroad range of topics relat-
ing to regression. While some concen-
trate on technical issues, the majority 
cover various applications of regression 
in valuation work.

These provide useful case studies 
guiding theprofessional in deciding when 
regression may be appropriate. Locke 
(1987) discusses the conceptual problem 
involved in endeavouring to develop a 
statistical model of the human valuation 
process.

Recent Literature
McFarlane and Fibbens (1990a,b) in two 
papers in this journal discussed the ap-
plication of both linear and multiple re-
gression analysis to the valuation of rental 
assessments in shopping malls.

The relationship between rental and 
three variables, viz. area, frontage and 
time were explored. Not surprisingly, 
strong relationship was found between 
area and rental, indicating this may then 
provide a sound basis for setting new 
rentals.

In the September 1990 issue of this 
Journal, Binnie (1990) provides a more 

formal statistical explanation of the re-
gression technique. This is the type of 
material with which most students enter-
ing the profession should be familiar. 
The application of linear, multiple and 
polynomial regressions in valuation have 
potential as explained in the examples 
provided for each technique.

Jackson (1991) discusses the applica-
tion of regression analysis to rental as-
sessments, illustrating the procedures 
with data from Dunedin.

Again the major finding reported in 
the paper is that the technique is appli-
cable, affording significant advantages 
over the conventional and less math-
ematically formal approaches currently 
practised by valuers.

Valuing a regression
It is important not to trivialise complex 
procedures to cookbook simplicity and a 
balance must be struck between sophisti-
cation and usefulness.

The present literature appearing in the 
professional journals does not sufficiently 
relate regression to the output from stand-
ard spreadsheet and statistical programs. 
What is necessary is an understanding of 
how to interpret the statistics and under-
stand whether the regression is significant 
or rubbish.

The valuer, when considering the use 
of regression to investigate a particular 
assignment, or confronted with the re-
sults of a regression, needs to be able to 
interpret the various statistics, under-
standing what they mean and do notmean.

The first principle in using regression 
analysis is to question whether the rela-
tionship between the various items, i.e. 
the variables, makes any economic sense. 
This is of critical importance.

Valuation is a form of applied land 
economics. Accordingly, postulated re-
lationships between variables must make 
economic sense. If sight is lost of this 
first principle, then all forms of spurious 
relationships may be investigated and

Stuart Locke,
McCarthy. BAgete ::::,

t'rofessor of the department of 
.operty Studies a' Massey Uni 'ersrty

proposed as making some form of valu-
ation sense. Regression is about finding 
statistical correlations between variables, 
and as such when applied to valuation 
must be constrained to those models 
which are theoretically. acceptable to 
valuation.

Consider the recent exploration of the 
relationship between rent in shopping 
malls and various measurable explana-
tory variables in McFarlane and Fibbens 
(1990b). Area is postulatedasbeinglikely 
to be significant.

Valuers would readily accept that ren t 
is almost certainly a function of the area 
over which the lease rent is calculated. 
Therefore, fording a useful formula, 
founded on a strong statistical relation-
ship, will assist the valuer in determining 
rentals in that market place. The regres-
sion results may prove useful at an arbi-
tration hearing into disputed rental levels 
for a particular site, assuming the sample 
properties from which the equation is 
estimated, are truly comparables.

Principle 1  The regression formula 
must make economic sense
Check all the variables in the equation to 
ensure their inclusion conforms with 
valuation expectations, especially 0 
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that the signs are the right way around. 
Note whether these variables allow for 
an increase or decrease in the prediction. 
If the equation is:

Value = 600 x floor area + 20 x locality  30x
no. of bathrooms,

then this seems counter intuitive as 
bathrooms usually increase value.

How good is the regression?
The R'
The R2, pronounced R squared, is the 
statistic which explains goodness of fit of 
the regression. This statistic which has a
minimum value of zero and a maximum
value of one is indicative of the explanatory 
power of the regression equation. A value 
close to zero indicates very low explana-
tory power and a value close to one indi-
cates high explanatory power. The ex-
planatory power relates to the extent to 
which variability in the dependent vari-
able, i.e. the variable which we are at-
tempting topredict orforecast, iexplained 
by variability in the independent vari-
ables or variables.

Consider again the rent as a function 
of area. The dependent variable is rent 
and the independent variable is area. As 
area varies so too does rent. The R2 indi-
cates the extent to which the variation in 
area explains the variation in rent. As the 
value reported by McFarlane and Fibbens 
(1990b) is close to one the regression 
appears to have strong explanatorypower.

The second principle relating to re-
gressions is that the model should have 
strong explanatory power. A R2 close to 
one is desirable. How close to one is an 
open question.

The American Institute of Real Estate 
Appraisers suggest, in the Handbook 
[reference] that a R2 of at least .8 is re-
quired before accepting the regression as 
having reasonable explanatory power. 
Why exactly .8 is chosen cannot be ex-
plained. Iftheresult were.77 o'r.79, could 
this regression model beused? The answer 
cannot be determined in any hard and fast 
way. The use of a 0.8 criterion, whilst 
quite arbitrary is, nevertheless, conven. 
tional and provides the practicing valuer 
with a reference point.

Principle 2 A R2> 0.8 is required 
Should the included variables be 
there? The t test
There may exist a plausible economic 
relationship between the dependent vari-
able and the independent variables, and 
the equation may have high explanatory 
power, but this does not mean that the 
model is a good statistical model. There
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may be problems in the statistics which 
need further testing. The further testing is 
normally referred to as a series of diag-
nostic tests. It is necessary to determine 
that the equation is properly specified, ie 
that there are no statistical problems re-
sulting from odd distributions in the data , 
or in the way in which the regression 
statistics are calculated.

Several statistical problems can arise 
in using regressions. The practising valuer 
who is preparing regressions must be aware 
of these pitfalls. The valuer confronted 
with regression results must ensure that 
they are statistically pure, especially if 
they are being used in evidence against a 
case at a rental arbitration or a valuation 
objection. The third principle in using
regressions is that they must be statisti-
cally defensible and not be subject to any 
diagnostic failings.

Most regression packages produce the 
tstatistic for each variable. If the tstatistic 
is greater than 2, then the conclusion may 
reasonably be drawn that the variable is
significant. There are more formal ways 
of analysing the t statistic in terms of 
significance levels but the practising valuer 
need first obtain a general indication that 
the variable is significant.

Principle 3- Ensure the regression 
is not subject to diagnostic flaws.
Inclusion of variables with a t statistic > 2 
limits the likelihood that closely related 
variables are included as explanatory 
variables.

Variables which are closely 
related  multicollinearity
Multiple regressions employ more than
one independent variable. The dependent 
variable is explained by two or more 
variables. A common example relating to 
residential valuation is the use of de-
scriptive variables in estimating the mar-
ket value of the houses. Market value is 
the dependent variable and independent 
variables may include, for example, land 
area, number of bedrooms, cladding, roof 
cladding and whether off street parking is 
available.

It is always true that adding additional 
variables to a regression improves the R2. 
What must be ascertained is the extent to 
which the specific variables included in 
the regression contribute significantly to 
the overall explanatory power. It is impor-
tant that only variables which are statisti-
cally significant are included in the re-
gression. The test for whether s. variable is 
statistically significant is relatively sim-
ple.

Residuals and
Mis specified Regressions
Two further common problems with re-
gression analysis which need to be checked 
are labelled with the following somewhat 
daunting names, autocorrelation (also 
known as serial correlation) and 
heteroscedasticity.

The concepts are reasonably straight 
forward and nowhere near as difficult as 
pronunciation of their names. Both are 
examined in turn. The importance of test-
ing for these potential diagnostic prob-
lems cannot be overstated. When a re-
gression is proposed which is subsequently 
found to have diagnostic problems then it 
should be discarded. The importance for 
practicing valuers in either defending a 
regression or critiquing a regression 
should be obvious.

Autocorrelation
Theregressioncalculatesapredictedvalue 
for the dependent variable for each value 
of the independent variable(s). This pre-
dicted value will normally differ from the 
actual value of the dependent variable, 
the extent of the average differences will 
be reflected in the value of the R2. Sub-
traction of the predicted value from the 
actual value gives the difference, which is 
termed the residual, i.e. the unexplained 
amount. When the residuals are large, the 
regression has low explanatory power 
and the R2 will be closer to 0 than 1.

The residuals may contain additional 
information. This arises when there is a 
discernable and definite pattern in the 
residuals. Knowledge of this pattern in 
the residuals can be integrated into the 
regression model, further enhancing the 
prediction. This may involve using a 
lagged dependent variable or some form 
of transformation such as the Cochrane-
Orcutt transformation. At this point the 
problem is becoming complex and expert 
assistance is probably required.

If there is a pattern in the residuals 
then this is indicative of autocorrelations 
and suggest the regression is not well 
specified. Such patterns may be observed 
visually when the residuals are plotted as 
in Figure 1(over page).

A well specified regression has the 
residuals distributed in a random pattern 
as shown in Figure 1A. The second pat-
tern shown in Figure 1B is indicative of 
autocorrelation with a regular pattern 
emerging.,

Standardised scatterplot of the 
residuals for a regression equation that 
predicts the sale price of a Palmerston
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Figure 1A
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North dwelling in 1988 within the price
range of $80,000 to $180,000. The ran-
dom pattern of residuals indicates a well 
specified regression equation.

The regular fluctuation in residuals, 
as emphasised bythe line superimposed 
on thegraph,is indicative of fast order 
autocorrelation. Various summary sta-
tistics can be calculated to check whether 
autocorrelation is present. The most
common of these, known as the Burbin-
Watson (DW) statistic, indicates whether 
first order correlation is present. When 
quarterly data arebeing used fourth order 
autocorrelation may occur, i.e. a quar-
terly cycle appears in the residuals. 
Similarly when monthly data are being 
used twelfth order autocorrelation may 
occur revealing an annual pattern in the 
residuals.

The DW does not provide a good 
measure of autocorrelation other than for 
first order and a valuer who recognises 
that quarterly or monthly data are being 
used must not be lulled into a false sense 
of satisfaction by a good DW, which is in
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Out fact meaningless in such instances. A 
visual check of theresiduals orstandard-
ised residuals is safer. Most regression 
programs provide for a printout of the 
autocorrelation function and at a mini-
mum will provide aplot for the residuals.

Heteroscedasticily
The problem may most easily be ex-
plained by reference to Figure 2. The 
residuals are increasingly dispersed as 
the value of the independent variables 
increases. There is a direct relationship 
between the size of the independent vari-
able and the size of the prediction error. 
Accordingly, the accuracy of the model 
declines with size.

Standardized scatterplot of residuals 
for a regression equation developed to 
predict sale price of a Palmerston North 
dwelling in 1988, with no restriction on 
price range. Note the increasing inaccu-
racy of prediction of sale price towards 
the higher end of the market as empha-
sised by the diverging lines superim-
posed on the graph.

Conclusion
Practitioners who know little of the math-
ematical intricacies of regression analysis 
can readily acquire sufficient skills and 
understanding to ensure they are not 
overwhelmed or swamped by artful 
dodgers. An understanding of the approach 
and the relevant statistics is sufficient to 
ensure that practitioners can reasonably
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represent their client's posi- Symbols:
tion. The prevailing atmos- Max N 
phere of either exponent or
avoidance is not a satisfactory 5.0
standoff. 10.0

New techniques such as  ' 21.0 
regression have their place in valuation 
and it is importantthatoutcomes of analy-
ses and arbitrations not be limited or slide 
into error through prejudices. Valuers must 
have a working understanding of regres-
sion analysis, which is in factavery straight 
forward technique, feeling neither threat-
ened nor exploited by its use. A
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Decision modelling for valuations 
by P Ragan

he increasing acceptance by the 
valuation profession of compu-

ability of desktop computers and simple 
programs.

terised valuation programmes presents the 
profession with a unique opportunity to 
standardise valuation practice on a na-
tional and international basis.

This paper draws on an initiative cur-
rently being undertaken in Australia to 
produce a series of standard templates and 
suggests that suitably modified, these could 
form the basis of an international stand-
ardisation of methodology.

Introduction
Computer  use,  particularly  with 
spreadsheets such as Lotus, is becoming 
widespread in the valuation profession. In 
the space of five years, techniques such as 
cash flow analysis and IRR measures have 
moved from the classroom to the field. 
The catalyst for this was the ready avail-
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While this is good, there are draw-
backs in putting such tools in the hands of 
largely inexperienced users, in the form of 
errors and omissions. Sadly, many Aus-
tralian valuers lack sufficientprofessional 
experience to construct such valuation 
models.

GarryRothwell, drawing on his experi-
ence both as a valuer and as a senior 
executive in mortgage lending, con-
demns the sheer incompetence and lack 
of professionalism he has encountered 
in reports prepared all to frequently by 
some members of the Australian valua-
tion profession.

(Whipple 1984)

This situation, and the opportunity that 
spreadsheets bring, requires a full con-
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sideration of what contribution could be 
made to professional development.

Today's valuers: Who are they?
There has emerged two groups of persons
in real state:
1. Seasoned professionals with a good

knowledge of their market, but little 
formal training in financial analysis
techniques, or computing.

2. Younger professionals with a back-
ground and knowledge of financial
analysis and computing, but perhaps 
less exposure to the realities of the 
property market.
A major task in the area of profes-

sional training and development for the 
nineties is to synthesise the best of the 
knowledge of the two groups to the ben-
efit of the whole profession.

Many university courses are now 
playing a leading role in this area, with the 
establishment of computer training rooms 
and bridging courses.

Using computer
models for valuations
Spreadsheets have been the software that
is chosen when it comes to setting out
valuation tasks. But usage is ahead of 
formal training, and universities need to 
reconsider their role in this present day to 
offer training and courses with direct rel-
evance to the area.

There are no general valuation tem-
plates available in Australia to suit normal
valuation tasks. Programs that are retailed 
tend to be either too basic, or too expen-
sive. Most majorreal estate practices have 
developed their own models, as have many
individuals.

This raises problems when it comes to 
comparing models produced by different 
bodies. A multitude of techniques and
approaches are in use which can result in 
different valuation answers, given the same 
facts.

While valuers are entitled to have dif-
ferences of opinion on values, it is clearly 
not in the interests of the profession to 
produce different answers purely due to 
the mathematics contained within 
spreadsheets.

There can also be a tendency to accept 
anything analysed on a computer as cor-
rect, since it seems more impressive. But 
lfaws and errors can regularly be seen in 
models that can jeopardise their reliabil-
ity.

In Western Australia, a study group 
was convened under the Australian Insti-
tute of Valuers and Land Economists
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(AIVLE), to examine the use of valuation
templates by the profession. 

Members comprised a broad cross-
section of valuers, all with good experience 
in valuations. A survey of the members
indicated the following:
- 90% of valuers using computers use 

spreadsheets primarily.
- 85% of those use, or were familiar 

with, Lotus 1-2-3.
- For static valuations, three main meth-

odologies were employed.
- Each of those three methodologies had 

variations, in some cases up to five or
six variations.
The fact that spreadsheets have be-

come the software of choice for the 
valuation profession is supported by past 
papers in the Journal.

In a paper on using Lotus for Monte 
Carlo simulation, Mollart concludes that a 
spreadsheet is adequate for this purpose 
and can perform a statistical analysis of 
the results. (Mollart 1988).

In a paper on computer assisted 
valuations, Hsia and Byrne note that

GenericlntegratedSoftware Systems
have not been greatly favoured for
general business use. The reasons for
this are not very obvious, but perhaps 
the principal one was the relatively late
appearance of such packages, at a time
when generic packages such asLotus 1-
2-3- had taken a firm hold on their 
market sectors.

(Hsia and Byrne, 1989)

Testing the spreadsheet models
To test and compare the models in use, the 
study group set a standard 'textbook' 
question, calling for the valuation of a 
simple office block, with most assump-
tions and facts supplied. Each valuer used 
their own model to analyse and value the 
property, and then notes were compared.

The valuations produced had a spread 
of almost 15%. A supplementary question 
asked for a five-year IRR to be calculated, 
again with all facts supplied. The answers 
ranged from 12% to 18.5% emphasising
the continuing difficulty in promoting cash 
lfow methods as reliable form of valuation.

Where differences appeared, they ware 
attributable to one of three factors.
- Mathematical errors, rendering the re-

sult incorrect.
- Perceptual errors, resulting in the mis-

application of techniques.
- Confusion of static and dynamic 

methodology.
The first category was not a major 

one. The second category covers misun-

derstandings in the way the spreadsheet 
worked.

This is not an error as such, but a 
matter of perception. One person can 
write a formula in a spreadsheet, and un-
derstand the meaning of the result. An-
other person can read a different meaning 
into that result. The general problem here 
is lack of guidance or documentation to 
fully explain the workings of formulae.

The last category covers confusions of 
methods, which are becoming apparent as 
dynamic cash flow techniques are mixed 
up with more traditional static methods 
eg. escalating rents to future values, when 
current market rents should be analysed.

Improving professional use
of spreadsheet models.
The profession can be assisted in two 
ways.
1. Better training and course facilities
2. Providing standard valuation tem-

plates.

Standard valuation templates
In conjunction with the AIVLE in West-
ern Australia, a series of valuation template 
models have been developed and the first 
model has now been released to the pro-
fession at large, at minimal cost.

The first model covers normal com-
mercial static valuations, while other 
models will provide for retail valuations, 
cash flow modelling, project develop-
ments, and subdivisions.

The model templates are designed to:
1. Achieve greater consistency in mod-

elling and approach.
2. Provide a level playing field for 

comparisons of valuations.
3. Reduce the scope for mathematical 

error.
The initiative has received widespread 

acceptance by the profession, which will 
contribute to a harmonisation of valuation 
approaches over the next decade.

This would then assist university 
training courses, in that the models could 
be incorporated as part of the curriculum.

Comparable evidence
A weakness perceived in valuation prac-
tice currently is the insufficient analysis 
of sales evidence for investment proper-
ties. Valuers may use different approaches 
and varying definitions of capitalisation 
rates, etc. but, in theory, their valuation 
answer would not differ, provided they 
analysed their comparables in the same 
way.

However, if comparables are not so
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analysed or evidence of capitalisation rates 
is taken verbatim from another source, 
then variations will continue to occur.

The old adage "as you devalue, so 
you value" still carries weight.

The model template is designed to 
assist the correct quotations of equivalent 
yields or capitalisation rates. Eventually, 
as the models gain common use, it is 
intended that a capitalisation rate can be 
quoted as "established in accordance with 
the standard model".

VP Valuer: A valuation template 
for static valuations
VPValuer is based on the Lotus format, 
but compiled using Baler software to 
prevent users tampering with key formula 
cells. The program therefore runs as a 
stand-alone program.

Simple program menus enable the 
user to move around the various input 
screens, then move on to the valuation 
screens where three variations on valua-
tion technique can be employed; a de-
tailed rental analysis of the property can 
be examined and sensitivity analysis on 
the capitalisation rates can be used. 
Printing is a one-touch operation, run 
directly from the menu.

This program has not been designed 
to impose a particular valuation method-
ology on values. Rather, it is to facilitate 
a standardised approach by valuers, us-
ing whatever method they are comfortable 
with.

This is achieved in a very useful way in 
the model. While all the usual input 
pages are there (tenancy schedules, out-
going schedules, etc) three alternative 
valuation pages are provided.

These enable the valuer to adopt one 
of three different valuation approaches; 
namely, the layered income method; the 
market value lesspresent value of income 
lost method; the market value less loss of 
rents method.

These have been identified as the three 
main methods in use in Australia, and a
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valuer can use any of these. 
In fact, all three methods can be used 

if a valuer wishes, which also enables the 
model to be used as a form of training 
tool in that the logical effect of using any 
of the methods can be immediately 
modelled.

While the user cannot "see" the for-
mulas in the program, they are listed in 
the accompanying manual so that the 
user can cross-check. This should be done 
at least once, so that the model is properly 
understood.

The need, for this was recognised by 
Byrne. He says of Lotus formulas:

the user must appreciate not only 
the exact routines making up the various 

functions in the spreadsheet, but also 
the underlying principles on which the 

functions are based.
(Byrne 1988)
The advantages of the compiled ap-

proach have been significant. The pro-
gram looks and feels like a Lotus 
spreadsheet, enabling anyone familiar 
with Lotus to use it immediately

However, the security level of the 
compiled program is such that users can-
not accidentally or deliberately erase for-
mulas, or significantly damage the pro-
gram.

This is a major problem with 
spreadsheets, and this approach gives 
rise to a more reliable finished program, 
while retaining the many advantages of 
spreadsheets.

A vision for the future
VPValuer is the first step in bringing the 
valuation profession a readily available 
set of standard valuation spreadsheets 
that include normal valuation principles. 
This will enable all valuers to work on a 
common basis, and will lift their profes-
sional standing throughout the commu-
nity by reducing errors and making the 
valuation process more intelligible.

It has become apparent that such pro-

grams are greatly needed by the profes-
sion, and not just in Australia. Modifica-
tions are now being considered to make 
such aprogram useful on an international 
basis.

A major advance in this program has 
been the availability of three different 
valuation techniques in the one program. 
It is possible to take this further and 
imagine a program with a valuation screen 
available for each country.

Therefore, depending on the country 
in which the model is being used, tailoring 
its use for that country would be as simple 
as selecting the valuation page for, say 
Australia, New Zealand or America.

An examination of the differences in 
valuation methodology between the ma-
jor Western countries suggests that the 
differences are not that great, and an 
international model is therefore feasible.

Once such a model is available an 
widely in use, it may provide valuable 
stepping stone toward the goal of harmo-
nising international valuation method-
ologies. A
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JUDGMENT OF COOKE P

The Australian Mutual Provident Society 
as lessor and Watpat Nominees Limited 
as lessee are engaged in a rent review 
relating to premises in the Trust Bank 
Centre in Wellington.

The valuers appointed on each side 
have disagreed. The umpire has embarked 
on a hearing pursuant to clauses in the 
lease which provide that, if the valuers are 
unable to agree, the current market rent 
shall be determined by the umpire, whose 
determination shall be final and binding 
on the parties. The relevant clause con-
tinues:

The umpire shall have due regard to 
any evidence submitted by the valuers 
as to their assessment of the current 
market rent of the Premises. The um-
pire shall give his determination and 
the reasons therefore in writing.

The lessee is desirous of tendering
before the umpire the evidence of the 
rents agreed upon for certain other office 
premises in Wellington said to be compa-
rable. Just as the Trust Bank Centre is a 
major office building in the city, so is the 
IBM Centre, and a third building in much 
the same category is the Majestic Centre. 
The information sought by the subpoenas 
is in essence details of there rental and 
collateral agreements bearing on therental 
in relation to each of those lettings. Those 
lettings are subject to confidentiality 
clauses between the parties, of which an 
example is Exhibit A to the affidavit of Mr 
R W Byrne, sworn on 22 September 1991:

CONFIDENTIALITY
20.1 This Agreement is strictly confi-
dential to the parties hereto and ac-
cordingly no party will disclose or 
permit to be disclosed any of the terms
of this Agreement to any person not
being a party to this Agreement with-
out first consulting and agreeing with 
all other parties as to the terms of that 
disclosure but the following disclo-
sureswill not be deemed to be a breach 
of this clause:
a. disclosures made to professional 
advisors in relation to advice or opin-
ions required pursuant to the terms of
provisions of this Agreement for the

Lease; or
b. disclosures of information which 
is public knowledge other than as a 
result of unauthorised disclosures by 
the parties.

The lessors of the other two buildings 
and the lessees in those buildings whose 
representatives have been served with the 
subpoenas have sought to have the sub-
poenas set aside on the ground that the 
confidentiality clauses should prevail.

The proceedings or sets of proceed-
ings have very recently comebefore Greig 
J in the High Court. On 20 September 
1991 he set aside the subpoena relating to 
the Majestic Centre on the ground that in 
that case there is material arising from a 
compromise of litigation which, in his 
view, places it in a special category.

That part of Greig J's decision is not in 
issue now before this Court, although we 
have been informed by Mr Camp, who 
appears for Watpat-that is to say for the 
lessee in the pending review that de-
spite the Judge's decision the Ernst and 
Young material, as it is called, is in his 
understanding likely to be made avail-
able. We are not called upon to consider 
Greig J's decision with regard to that
material.

As to the material relating to the IBM 
Centre, the Judge considered that it was 
not entitled to protection and refused to 
set aside the relevant subpoenas. From 
that part of his decision the three lessees 
concerned have appealed.

There is also now before us another 
proceeding. The lessor of the IBM Centre 
is the Board of Trustees of the National 
Provident Fund. They and an associated 
company commenced proceedings against 
the three lessees.seeking an injunction 
restraining disclosure under subpoena or 
otherwise of confidential details of the 
leasing arrangement.

The Judge granted an interim injunc-
tion until further order of the Court of 
Appeal but at the same time ordered that 
the application be removed into this Court 
to enable a decision as a question of law 
whether the interim injunction should be 
sustained. No procedural point has been 
taken on either side. In both proceedings 
or sets of proceedings essentially the same 
questions arise.

As to the jurisdiction to set aside such 
subpoenas, there can be no doubt that 0
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jurisdiction exists. It would certainly exist 
at common law on the ground of abuse of 
process of the Court if that could be made 
out, and a possible alternative source is 
s.35 of the Evidence Amendment Act 
(No.2) 1980.

There is no need to determine whether 
jurisdiction is available under both heads 
for the purposes of the present case. The 
principles to be applied under either head 
must be substantially the same in a case 
such as this.

Accepting then that there is jurisdic-
tion, one goes on to consider the conten-
tions raised for the appellants and the 
plaintiffs in support of the argument that 
the subpoenas should be set aside.

Mr Dunning first contended that the
subpoena procedure was not available in
the rent review between the AMP Society 
and Watpat because the lease there in-
cludes a provision that, in determining
the current market rent, the valuers or
umpire shall be deemed to be acting as 
experts and not as arbitrators.

It is to be noted that this provision 
must in any event be read subject to the
express requirement `the umpire shall
have due regard to any evidence submitted 
by the valuers as to their assessment...' 
but, subject to that qualification, the clause 
appears to me to be designed to ensure 
that the umpire may act on his own expert 
knowledge if he sees fit and is not in all 
circumstances bound to hear evidence. 
Such a situation is not uncommon and 
sometimes arises even by implication: 
see for example Mediterranean and 
Eastern Export CoLtdvFortressFabrics 
(Manchester) Ltd [1948] 2 All ER 186.

The argument of Mr Dunning is that 
the effect of the clause is that the Arbi-
tration Act 1908 in general (as I understand 
it) and s 9 in particular do not apply to the 
rent review. That argument must fail, 
bearing in mind that in the New Zealand 
legislation `submission' is deemed as in-
cluding a written agreement under which 
any question or matter is to be decided by 
one or more persons to be appointed by 
the contracting parties or by some person 
named in the agreement; while 'arbitra-
tor' includes referee and valuer.Those 
definitions appear in s2 of the 1908 Act. 
Some discussion of their history and 
significance will befound in Hunt v Wilson 
[1978] 2 NZLR 261, 274.

Here the umpire is conducting a hear-
ing with the assistance of counsel. It is 
apparent that the parties wish to call evi-
dence. There is a very large sum at stake. 
It is obviously highly desirable there be 
an opportunity of calling evidence and
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cross-examination: that is evidently what 
the umpire intends. Section 9 should be 
and, in my opinion, is available for such 
a case.

The more important point raised by 
Mr Dunning concerns confidentiality. As 
to that, again it may be accepted readily 
enough that, if this were a case in which 
on balance the public interest required 
confidentiality to be preserved, the Court 
would have jurisdiction to set these sub-
poenas aside on that ground.

The categories of confidentiality to be 
protected by the law are not closed, as 
pointed out by Turner J in Bell v Univer-
sityofAuckland [1969] NZLR 1029,1035-
37.

More recent illustrations in England 
of the recognition of the principle and its 
limits are Science Research Council v 
Nasse [ 1980] AC 1028, especially at 1067 
per Lord Wilberforce; Campbell v 
Tameside Metropolitan Borough Coun-
cil  [1982] QB 1065, where there are 
helpful explanations by Lord Denning 
MR and AcknerLJ; andBrown vMatthews 
[1990] 2 All ER 155.

I am disposed to agree with the view 
expressed by Ralph Gibson LJ in the
latter case at 164 that the kind of claim to
confidentiality made in this field need not 
be approached under the head of public 
interest immunity. It is rather a situation 
in which, if the claim is to be sustained, it 
is to be based on the private commercial 
interests of those objecting to the subpoe-
nas. The interests here are primarily those 
of the National Provident Fund as lessor, 
but the three lessees support their lessor, 
not wishing to be in breach of their obli-
gations of confidentiality.

It may be accepted then that, if the 
grounds for holding that the private inter-
est in confidentiality should be protected 
are sufficiently strong, the claim should 
be upheld. It is a balancing exercise, al-
though as Lord Wilberforce put it in the 
Science Research Council case:

This is a more complex process than
merely using the scales: it is an ex-
ercise in judicial judgment.

Mr Camp has argued that there is a 
heavy onus on those claiming confidenti-
ality to make out their claim. I prefer to 
approach the matter on the footing that 
the Court must in the way indicated by 
Lord Wilberforce weigh the competing 
considerations and, if in the end satisfied 
that the interest ought to be protected, 
uphold it.

Approaching the matter in that way, I

have no doubt that Greig J was right to 
refuse to set aside these subpoenas. It is 
understandable that an organisation such 
as the National Provident Fund with very 
large funds under its care should be anx-
ious to maintain rentals levels in its 
building as high as reasonably possible. 
Any commercial lessor is likely to have 
the same approach.

Perhaps in these times of economic 
stringency it is not surprising that confi-
dentiality clauses have begun to appear in 
commercial leases of this kind. But, for 
very many years, leases of commercial 
premises in New Zealand cities have to a 
large extent been fixed by rent review 
procedures. They are a major or at least a 
significant element in the New Zealand 
economy.

Generally speaking , the leases au-
thorising or requiring such procedures 
speak of market rents or use some similar 
formula such as fair rent. In Modick RC v 
Mahoney (CA 12/90; judgment 24 June 
1991) this Court stressed the importance 
of the ability of valuers or umpires to be 
able to refer to genuine market rents: that 
is to say rents freely arrived at in nego-
tiation between the parties, by contrast 
with those arrived at in the captive cir-
cumstances of rent fixations.

Such genuine market rentals are not 
always easy to discover, and when dis-
covered they may be of great importance 
in assisting an umpire in carrying out his 
difficult task of assessment. It is a fair 
inference in the present cases that the 
rents agreed for the IBM Centre may well 
be of true significance for the umpire 
concerned with the Trust Bank Centre. Of 
course one infers as much without any 
detailed knowledge of the situations and 
without in any respect seeking to fetter 
him, but it is desirable that he should be 
able to get at the truth as to these allegedly 
comparable rentals. Plainly details will be 
required such as the terms of collateral 
contracts offering side benefits and the 
like.

The contention for the lessor of the 
IBM Centre really does not withstand 
analysis. In effect it is an attempt, in the 
interests of lessors, to prevent true market 
rents from being ascertained. But in the 
current economic climate it is plainly in 
the public interest that fair levels of rent 
be arrived at in our main cities. One has 
only to consider the apparently extensive 
unlet areas in newly constructed build-
ings to appreciate that unrealistically high 
levels are not in the public interest. One 
sympathises, as I have said, with the re-
sponsibility of the lessor for the funds in
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its care but, in my opinion, the over-riding 
public interest is in as fair a fixation of 
market rents as possible. The upholding 
of the subpoenas will be conducive to that.

It remains to mention that Mr Dunning 
in his reply placed some reliance on s.21 
of the New Zealand Bill of Rights Act 
1990, wherein there is confirmation of the 
right to be secure against unreasonable 
search and seizure.

Since, for the reasons already given, 
the issue of the subpoenas cannot in my 
view be described as unreasonable, that 
takes the argument for the lessor and the 
others no further nor is any further dis-
cussion necessary in this case of the scope 
of the Bill of Rights.

With regard to the mechanics of com-
pliance with the subpoenas, Mr Camp has 
made it clear that, so far as can be foreseen 
at present, production of the full docu-
ments is unnecessary and a summary sheet 
containing all material information should 
be enough. That kind of question can be 
ruled upon by the umpire should any dif-
ficulty arise.

Mr Camp also indicated that one par-
ticular matter, as to which we permitted 
Mr Dunning to address us in conditions of 
some secrecy, does not appear to have 
sufficient relevance to the rents to make it 
necessary for him to ask for information 
about it to be supplied.

For those reasons I would dismiss the 
appeals. As to the interim injunction, the 
same reasons lead to the conclusion that it 
cannot be sustained.

The Court being unanimous, the ap-
peals are dismissed and the interim in-
junction discharged. Watpat Nominees 
Ltd will have costs in the sum of $1500 to 
cover the hearings in both Courts.

Solicitors:
Russell McVeagh, Bartleet & Co, Wel-
lington for Appellants, Plaintiffs and 
Defendants.
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JUDGMENT OF GAULT J

I agree with the judgment that has just 
been delivered and will add only brief 
remarks of my own.

After hearing applications urgently last 
Friday and yesterday Mr Justice Greig 
refused to set aside certain subpoenas 
except for one which he regarded as a 
special case, granted an interlocutory in-
junction restraining representatives of 
three of the lessees of the IBM Centre 
from disclosing under compulsion of the 
subpoenas or otherwise confidential de-
tails of leasing arrangements with the 
landlord and removing into this Court for 
a decision as a question of law whether 
that injunction should be sustained.

While it is an urgent appeal in the 
context of an interlocutory application I 
am satisfied that it is not appropriate to 
deal with it on the conventional balance of 
convenience consideration.

If the injunction is discharged and the 
subpoenas are not set aside the decision 
effectively will be determinative of the 
substance of the dispute and, while it may 
be said that some additional material might
become available if more time were al-
lowed, the principal contentions are clear 
and the matter can be determined now.

As outlined in the President's judg-
ment the lessee of space in the Trust Bank 
Centre, in a rent review under its lease, 
seeks from lessees in the IBM Centre in 
Wellington, said to be comparable rental 
space, correct details of rentals in their 
respective leases together with any col-
lateral agreed details pertaining to rent.

In each of the leases there is an obliga-
tion of confidence imposed upon the les-
see which the appellants perceive would 
be breached if they were forced to disclose 
the information sought in evidence given

under subpoena. Even though the rent re-
view upon which the evidence is required 
is being undertaken by an umpire in terms 
of a submission in a lease in which he is 
said to be acting as an expert, I am satis-
fied that there is no basis for setting aside 
the subpoenas on the ground that they are 
not properly issued pursuant to s9 of the 
Arbitration Act 1908. It is clear that the 
the umpire with the assistance of counsel 
is to hear evidence and make a determina-
tion which willbe imposed upon the parties 
in the review proceeding submitted to 
him. Clearly he is acting upon a "sub-
mission" as defined more broadly than in 
at least some overseas countries.

Accepting that in appropriate circum-
stances there is jurisdiction to set aside a 
subpoena even where properly issued, I 
agree that this is not an appropriate case 
where that course should be followed.

Whether or not protection of confi-
dential information will provide a suffi-
cient ground to allow evidence to be 
withheld will depend upon the circum-
stances in each particular case.

Although we have been referred to no
decision directly in point the principles 
are not in dispute on the submissions we 
have heard from counsel. It is necessary to 
balance the advantage of maintaining 
confidentiality against the competing ad-
vantageofopennesswhereapublic interest 
is to be served. That balance is referred to 
in a number of authorities and in particular
Campbell v Tameside Metropolitan Bor-
ough [ 1982] 2 All ER 791 in which Akner 
L J said (p796):

The fact that information has been 
communicated by one person to an-
other in confidence is not , of itself, a 
sufficient ground for protection from 
disclosure in a court of law either of 
the nature of the information of the 
identity of the informant if either of 
those matters would assist the court to
ascertain facts which are relevant on
which it is adjudicating... The private 
promise of confidentiality must yield 
to the general public interest, that in 
the administration of justice truth will 
out, unless by reason of the character 
of the information... a more important 
public interest is served by protecting 
the information...
The proper approach where there is a 
question of public interest immunity is 
a weighing, on balance, of the two 
public interests, that of the nation or 
the public service in non-disclosure 
and that of justice in the production of 
the documents.
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Helpful guidance as to relevantprinci-
pies also is available from D v The Na-
tional Societyfor the Prevention of Cru-
elty to Children [1978] A C 171, 233 and 
Morgan v Morgan [1977] 2 All ER 515, 
518.

There must be good reason to exclude 
or limit relevant evidence in any proceed-
ing. Here Mr Dunning has advanced two 
principal reasons. They are first that the 
information is a matter of confidence be-
tween the parties to the lease in which it is 
embodied and being perceived by those 
parties as confidential should be respected 
as such, and secondly that because that
confidentiality is the subject of contractual
obligations the Court should so far as 
possible support and enforce those obli-
gations.

The Courts will in appropriate cases 
protect confidentiality in commercial 
contexts and frequently do so. Weighed 
against that, however, is the established 
approach to the fixing and reviewing of 
commercial rentals by reference to com-
parable market rents. We emphasised the 
importance of establishing true compari-
sons in ModickR CLtd vMahoney CA 12/
90, judgment 24 June 1991. That will be 
facilitated by access to relevant informa-
tion.

There is a public interest in an open 
market unless special circumstances ex-
ist. In my view it is important to get to the 
truth of comparable rentals where avail-
able so that proper rent levels are fixed.

So far as concerns detriment from dis-
closure Mr Dunning was able to refer to 
no more than what appears to be the short 
term disadvantage for the landlord in the 
IBM Centre seeking to let unleased space 
in that building. He acknowledged, how-
ever, thatin the longerterm hisclientitself 
no doubt will be seeking to establish new 
rents by reference to comparable market 
rentals and that, on my assessment, reflects 
the importance of an open market in the 
longer term.

Accordingly, I have not been satisfied
on the argument presented that there is, or is 
likely to be, oppressiveness in the dis-
closure of the information sought in pro-
ceeding before the Umpire that justifies 
setting aside the subpoena or otherwise 
suppressing the evidence.

One particular matter was mentioned 
by Mr Dunning. I am not satisfied that that 
goes directly to market value in an event 
but if it were shown that it did I would be 
inclined to protect it. However, Mr Camp 
indicated that he will be satisfied with less 
in the context of the rent review proceed-
ings. He seeks simply details of the mat-
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ters pertaining to the rental of the premises 
concerned. He will not insist upon pro-
duction of the lease documents. Should 
there be any difficulty in that respect I 
have no doubt that an application to the 
Umpire and the co-operation of counsel 
will lead to it being overcome readily.

Accordingly, for these reasons, and 
those given by the President, I would 
discharge the interim injunction and dis-
miss the appeal.
Solicitors
Russell McVeagh McKenzie Bartleet & 
Co Wellington for Appellants.
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Counsel: M N Dunning and Sonja 
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MR Camp QC for Watpat

Nominees Limted

Judgment: 24 September 1991

JUDGMENT OF MCKAY J
I agree with the judgments which have

just been delivered by the President and 
by Gault J.

The subpoenas in question were ob-
tained under section 9 of the Arbitration 
Act 1908. Their issue was challenged on 
the ground that the rent review was not an 
arbitration. The review hearing is being 
conducted pursuant to a clause under which 
the valuers or umpire are deemed to be 
acting as experts and not as arbitrators. 
The effect of that provision is to permit the 
valuers and the umpire to reach their re-
spective decisions as expert valuers 
without the necessity for formal hearing. 
In this case, however, it is clear that a 
formal hearing is in progress before the 
umpire, the valuers having been unable to 
agree. We were told that counsel is ap-
pearing and evidence is being called. I 
have no doubt, therefore, that the proceed-
ing is an arbitration and subpoenas are 
available under the Act. As the President 
has pointed out that would be the result in 
any event under the New Zealand legis-
lation, because of the definitions in the 
Arbitration Act 1908. The term "arbitra-
tor" includes a valuer, and the term 
"submission" has an extended meaning.

The Court has an inherent jurisdiction 
to set aside a subpoena and will normally 
do this where it can be shown that the issue 
of the subpoena is oppressive. That can be 
done under the general jurisdiction to avoid 
an abuse of process, as the President has 
pointed out.

Reference was made in argument to 
section 35 of the Evidence Amendment
Act (No 2) 1980. It is not clear whether
that section applies to situations such as 
the present.

The section appears to be more obvi-
ously directed to information received by 
one person from another in confidence. 
Here what is in issue is the detail of 
contractual arrangements made between 
parties who have mutually agreed to 
maintain confidence as to those arrange-
ments.

If the section does apply then the 
matters which it sets out as relevant to the 
exercise of the Court's discretion appear 
to me to be the same matters as would be 
considered under the inherent jurisdic-
tion.

The section requires the Court to 
consider whether or not the public interest 
in having the evidence disclosed is out-
weighed in the particular case by the public 
interest in the preservation of the confi-
dence.

The Court is to have regard to the 
likely significance of the evidence to the 
resolution of the issues to be decided in
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the proceeding, to the nature of the con-
fidence, to the special relationship be-
tween the parties to it and to the likely 
effect of the disclosure of the confidence.

I do not think anything turns on 
whether the matter is dealt with under 
the sections or under the inherent juris-
diction. As to the relevant principles 
under that jurisdiction, Mr Camp for 
Watpat Nominees referred us to the 
judgment of Ackner LJ in Campbell v 
Thameside Metropolitan Borough
[1982] 2 All ER 791. The relevant pas-
sage has been included in the judgment 
of Gault J.

There cannot in my view, be any 
doubt that the material which is the 
subject of the subpoenas is of consider-
able importance and is material to the 
issues in the rent review proceedings.

The issue in those proceedings is the 
fixing of rental for space in a central city
building at the top portion of the market.
The evidence sought to be disclosed by 
the issue of the subpoenas relates to 
rentals of space in another such building. 
There are possibly as few as three
buildings in Wellington at that top level
of the market which are truly compara-
ble.

The rent review is under a clause 
which is apparently the standard BOMA 
clause in general use in Wellington. 
Such rent review proceedings are com-
monplace, and have been for many years.

Their effectiveness depends very 
much on the availability of accurate 
market information relevant to the par-
ticular premises, including details of 
side agreements providing for rental 
holidays and the like without which the 
actual lease may give a false picture.

The system of rent reviews based on 
assessment of market rentals has existed 
in this country for probably more than a 
hundred years, and the system inevita-
bly depends on the availability of ac-
curate market information which can be 
then analysed and assessed by valuers.

We were told from the bar that the 
information soughtby the subpoena from 
the appellants, relating as it does to 
another lease in a comparable building, 
relates to a lease which almost certainly 
has similar rent review provisions con-
tained in it.

Given that situation, there would 
need to be very strong reasons before 
one would be inclined to say that the 
public interest in the disclosure of that 
information, so that the proceedings can 
proceed on reliable evidence, would be 
outweighed by the need for confidenti-

ality pursuant to the agreement. 
A number of matters were urged by 

Mr Dunning in support of the setting 
aside of the subpoenas.

He submitted that because the umpire 
was an expert and not bound by the rules 
of evidence, he could take into account 
hearsay and other indirect evidence and 
was, therefore, not dependent on the 
availability of the information sought. 
The fact that he may have access to in-
herently unreliable evidence in a matter 
of this kind does not appear to me to be 
any answer.

Then it was submitted that the law 
will protect confidential information, and 
will protect contracts and enforce con-
tracts freely made.

That is true. However, the protection 
which the law will give to valid interests 
in confidentiality must yield where ap-
propriate to the necessity for evidence to 
be available in proceedings whether in 
Court or before other tribunals. It was 
further submitted that Watpat Nominee's 
interest in obtaining the information arose 
from its own commercial interests. That 
is probably true of all commercial liti-
gation where one party seeks to sub-
poena witnesses.

I do not regard that as a valid consid-
eration.

It was urged on us that the National 
Provident Fund is the main beneficiary 
of the obligations of confidence in the 
lease agreements of which disclosure is 
sought.

It was submitted that the National 
Provident Fund will be likely to suffer 
economic loss if there is disclosure of the 
confidential information.

It represents a substantial portion of 
the public interest, it was said, as it man-
ages 17 separate superannuation schemes 
with a total of 120,000 members. The 
only prejudice to the National Provident 
Fund, however, is that the disclosure of
the information may lead to a truer ap-
preciation of the true rental market and 
therefore may lead to lower rentals being 
obtained by it in other rent reviews in the 
future.

Probably because of the recent 
downturn in the market and the desire of 
landlords to maximise rents, confidenti-
ality clauses have become popular in 
recent years. The property market seemed 
to manage quite well without them up 
until the recent downturn. Landlords are 
not necessarily to be blamed for seeking 
to ensure that conditions are confidential 
if they perceive that they may thereby be 
able to obtain better rents.

C c $1on$
Likewise, lessees are not to be criti-

cised for endeavouring to achieve lower 
rents.

It can hardly be said, however, to be 
in thepublic interest thatbusiness rentals 
should be based on a false appreciation of 
the market. There can be no injustice to 
either lessor or lessee in having reviewed 
rentals based on correct information as to 
true market levels.

None of the reasons advanced carry 
any weight, to me, against the important 
consideration that proceedings of the kind 
envisaged in a rent review should be able 
to proceed with accurate information as to 
market levels.

Mr Dunning also invoked section 21 
of the New Zealand Bill of Rights Act 
which gives every person the right to be 
secure against unreasonable search or sei-
zure.

That right applies, but is not limited, to 
persons, property or correspondence. I do 
not think there is anything unreasonable 
in information being required to be made 
available as evidence to the Court or to a 
tribunal to ensure that justice can be done 
asbetween the parties to those proceedings.

For these reasons, and those that have 
been traversed in the other judgments, I, 
too, would dismiss the appeal. A

IN THE HIGH COURT OF 
NEW ZEALAND
AUCKLAND REGISTRY 
CP 997/86

UNDER   The Wages Protection and 
Contractors

Liens Act 1939.

BETWEEN DOWNER &
COMPANY LIMITED

Plaintiff

A TERRENCE ROY HILLSON
and LINDA HILLSON 

Defendants

Hearing:  27 August 1991 

Counsel: M E Casey for Plaintiff

S C Ennor for Defendants 

Judgment: 23 August 1991

JUDGMENT OF ROBERTSON J

On 14 August 1986, a proceeding was 
commenced in this Court seeking a lien 
under the Wages Protection and Con-
tractors Liens Act 1939. An amended
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statement of claim filed in February 1987 
sought specifically a sum in excess of 
$500,000 and a declaration in respect of 
the lien as well as ancillary matters.

There has been a variety of amend-
ments to the pleadings and there is a 
counterclaim which seeks a sum of more 
than $200,000.

In substance there is a dispute about 
the construction of a house for the de-
fendant by the plaintiff  with all the 
inevitable permutations and combinations 
which can arise in that area.

In 1989 there was an application for 
the appointment of an arbitrator and/or a 
referee. After a defended hearing the 
application was dismissed. However, 
eventually, the parties agreed in 1990 
that the matter should be dealt with under s 
15 of the Arbitration Act.

That arbitration is due to commence 
on Monday next, 26 August. It is sched-
uled to run for about two weeks. I am 
advised that there has been one prelimi-
nary procedural hearing before the arbi-
trator, but that he has not embarked in 
substance on the reference to him.

On 22 July 1991, what is described as 
a "Case stated pursuant to s i 1 of the 
Arbitration Amendment Act 1938" was 
filed in this Court. The case stated is 
signed by the arbitrator. There was provi-
sion for it to be countersigned by counsel 
for each party but that has not occurred. 
The background of the matter is set out in
the case.

It is noted that the issue giving rise to 
the case stated is whether the building 
contract between the parties was validly 
terminated by the defendant on 16 Febru-
ary 1987.

It is acknowledged that certain as-
pects of this question concerned disputed 
issues of fact, but that there is one aspect 
in particular which was able to be deter-
mined as a matter of law.

The pivotal issue is whether a notice 
dated 5 February 1987, which purported

to be under clause 40.1  of the NZIA 
standard conditions was effective in as 
much as the notice stipulated "five days" 
and not "five working days" as the period 
in which rectification was to occur.

Mr Ennor of counsel for the defend-
ants, submits that the document presented 
to the Court by the arbitrator, was com-
pleted by the arbitrator without his hav-
ing given any notice to the defendants 
nor having heard them on the issue as to 
whether it was necessary or appropriate 
to state a case.

He further submitted that at the time 
the case was stated, and in fact at the 
present time, the arbitrator has not yet 
embarked upon the hearing of the refer-
ence. All that has happened is that there 
has been a formal submission to him, a 
procedural conference at which counsel 
for the plaintiff specifically requested 
that this matter not be considered at all, 
and that accordingly, the case stated is 
not properly before the Court.

Section II provides:
"Statement of case by arbitrator or

umpire
(1) An arbitrator or umpire may, and shall 

if so directed by the Court, state
(a) any question of law arising in the course

of the reference; or
(b) A special case with respect to an in-

terim award or with respect to a ques-
tion of law arising in the course of a 
reference may be stated, or may be 
directed by the Court to be stated, 
notwithstanding that proceedings un-
der the reference are still pending." 
Mr Casey's submission to response 

was that once there has been a consensual
reference to an arbitrator by the Court, 
then the course of the reference had be-
gun and that this was an appropriate step 
to be taken at this stage by the arbitrator.

I am not persuaded of that situation. 
Although there is undoubtedly an ability 
to seek from the Court or from a barrister 
where the parties agree, a ruling on a

4

question of law, in my judgment that
should be seen and interpreted within the 
context of the decision to have the matter 
dealt with by way of arbitration.

It appears to me that to remove a 
question of this sort from its factual ma-
trix before there has been any discussion 
of any sort before the arbitrator on the 
point, is inappropriate.

I have substantial sympathy with what 
Mr Case is trying to achieve in curtailing 
the metes and bounds of this dispute 
resolution which will go on before the 
arbitrator.

But in my judgment as a matter of 
policy where there is a reference to arbi-
tration, then the issue should be consid-
ered in the course of the reference, to 
determine whether in fact it is necessary 
for a case to be stated. See In re Arbi-
tration,Roke vStevens [1951] NZLR375.

If I view this matter in a robust way,
it is clear that counsel for the plaintiffs 
have persuaded the arbitrator that the 
issue of whether a notice was defective or 
not is purely a question of law and have 
persuaded the arbitrator as a preliminary 
issue to seek the advice of the Court.

In my judgment the more appropriate 
and prudent course of action is for the 
arbitrator to hear counsel on this question 
and if he is then left in a position where he 
is unable to carry out his task without 
stating a case or without counsel agree-
ing to obtaining an opinion from a barris-
ter, then the arbitrator in concert with 
both parties, should arrange for a case to 
be stated to this Court.

I accordingly uphold Mr Ennor's pre-
liminary objection and decline to answer 
what is purported to be a case stated, but 
in respect of which the necessary pre-
liminaries have not been carried out.

Solicitors
Kensington Swan, Auckland for plaintiff. 
Glaister Ennor & Kiff, Auckland for de-
fendants. 
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PROPERTY, PLANT & MACHINERY 
5, Owens Rd, Epsom, Auckland. 
P O Box 26-023, DX6910 Epsom. 
Phone (09) 609-595. Facsimile (09) 604-606 
W J Carlton, Dip.Ag., Dip. V.F.M., A.N.Z.I.V. 
L M Gunn, A.N.Z.LV., A.RE.LNZ 
R D Lawton, Dip.Urb.Val.(Hon.), A.N.7-I.V. 
M X Martin, A.NZLV., A.RE.LN.Z 
D N Symes, Dip.UrbVaL, A.NZIV. 
M L Thomas, Dip.Urb.VaL, A.N.Z.I.V. 
S H Abbott, A.NZLV., FRLE.INZ. (Consultant) 
H F G Beeson, Dip.Urb.VaL, A.N.ZLV., F.H.K.I.S. 
D A Culav, Dip.Urb.Val., A.NZLV.
D J Slatter, B Ag., Dip Val, Prop Mgmt.

GUY, STEVENSON & PETHERBRIDGE
PROPERTY CONSULTANTS 
& REGISTERED VALUERS
21 East Street, P O Box 452, Papakura, 
Phone (09) 299-7406, Facsimile (09) 299-6152-
2nd Floor, 6 Osterley Way, Manukau City. P O 
Box 76-081, Manukau City.
Phone (09) 262- 2190, Facsimile 262-2194 
A D Guy, Val.Prof.Rural., F.NZ.I.V.
K G Stevenson, Dip.V.F.M., Va1.Prof.Urb., F.NZI.V. P 
D Petherbridge, M.NZLS., Dip.Urb.Val., A.N.ZIV. 
R.O. Peters, BBS, Dip. Bus. Stud., Reg.Val.

HOLLIS & SCHOLEFIELD
REGISTERED VALUERS AND 
PROPERTY CONSULTANTS
Queen Street, P O Box 165, Warkworth. 
Phone (09) 425-8810 Facsimile (09) 425-7727 
Station Road, P O Box 121, Wellsford. 
Phone (09) 423-8847. Facsimile (09)423- 8846 
R G Hollis, Dip.V.F.M., F.N.ZS.F.M., AN.ZI.V. 
G W H Scholefleld, Dip.V.F.M., F.N.ZLV.

JONES LANG WOOTTON LIMITED 
VALUERS, INTERNATIONAL PROPERTY CONSULTANTS
AND MANAGERS, LICENSED REAL ESTATE DEALERS 
Level 10, Downtown House, 21 Queen St, Auckland.
PO Box 165, Auckland.
Phone (09) 366-1666. Facsimile (09) 309-7628. J 
R Cameron, FJU.C.S.,F.S.V.A.,M.P.MJ.
R R Cross, Dip Bus (Val), A.A.L V.
J P Dunn, Dip.Urb.Val., ANZ.I.V., A.R.E.I.NZ, M.P.M.I. R 
L Hutchison, Dip.Urb.Val., AN.ZI.V., M.P.M.I.
R W Macdonald, FY-I.C.S.,A.F.LV., M.P.M.I. 
A D McMahon, B.Sc., A.R.I.C.S.
P R Wade-Ferrell, A.A.LV., F.S.L.E., A.R.E.I.A.,M.P.M.I. S 
Borsch, Val.Prof.Urb., A.NZIV., A.R.E.I.NZ, M.P.M.I. D 
R Jans, Dip.Urb.Val., A.N.Z.I.V.
R Bent, B.P.A.
C G Cardwell, B.P.A., A.N.Z.LV. 
S Y T Chung, BPA, A.NZ.LV.
S F B Corbett, Dip Urb Val., AN.Z.I.V.
P J Davies, B.Sc, A.R.I.C.S, A.A.I.V, A.R.E.I.A.,A.S.C.E. J 
E Good, B.P.A.
D L Harrington, B.Com(V.P.M.),A.R.E.I.N.Z. 
A J Harris, B.Sc., B.P.A.
D B Humphries, M.P.A. 
M I McCulloch B.B.S.
F J McGucklan, B.C.A., A.R.EIN.Z 
P R Mead, B.P.A.
P D Turley, B.B.S. (V.P.M.) 
J G Brooke, B.B.S., (V.P.M.)
K A Vigers, B Sc., A.R.I.C.S., C.S.M.A.

JENSEN & CO LTD
PROPERTY CONSULTANTS, MANAGERS & 
REGISTERED VALUERS
190 Great South Road, Remuera, Auckland. 
P O Box 28-642, Remuera,
Auckland 5, DX 5303.
Phone (09) 524-6011, 520-2729, Facsimile (09) 520-4700. 
Rex H Jensen, Dip.Urb.Val., F.NZ.I.V. M.P.M.I.
Ian R Armitage, V.P.Urb., A.N.Z.LV.

P J MAHONEY VALUATION SERVICES LTD
REGISTERED VALUERS
7th floor, Wyndham Towers, cur Wyndham & Albert Sts,
Auckland. P.O. Box 6144, Auckland 
Phone (09) 734-990, Facsimile (09) 303-3937. 
Peter J Mahoney, Dip.Urb. Val., F.N.ZLV., M.P.M.I. 
John A Churton, Dip.Urb.VaL, AN.ZI.V. 
Ross A Porter, B.Com (VPM), A.N.Z.I.V.

MITCHELL HICKEY & Co
REGISTERED VALUERS AND PROPERTY CONSULTANTS 
153 Lake Road, P O Box 33-676, Takapuna, Auckland 9.
DX 3037 Takapuna.
Phone (09) 445-6212 Facsimile (09) 445-2792 J 
B Mitchell, VaLProf., A.N.Z.I.V.
J A Hickey, Dip.Urb.VaL, A.N.7-I.V. 
C M Keeling, B.P.A.,A.NZ.LV.

RA PURDY & CO LTD-
REGISTERED VALUERS & PROPERTY CONSULTANTS 
34, ORorke Road, Penrose, Auckland
P O Box 87-222, Meadowbank, Auckland 5. DX 7201 
Phone (09) 525-3043 Facsimile (09) 579-2678
Richard A Purdy, Val Prof.Urb., A.N.Z.LV.

RICHARD ELLIS LIMITED
VALUERS, INTERNATIONAL PROPERTY CONSULTANTS 
& MANAGERS, LICENCED REAL ESTATE AGENTS
Quay Tower, 29 Customs St West
P O Box 2723, Auckland
Phone (09) 770-645, Facsimile (09) 770-779 
M J Steur, Dip.VaL, AN.ZI.V., M.P.M.I. B 
R Catley, B.P.A.

ROBERTSON, YOUNG, TELFER (NORTHERN)LTD
PROPERTY INVESTMENT CONSULTANTS, ANALYSTS & 
REGISTERED VALUERS
7th Floor, D.F.C. House, Cnr. 350 Queen & Rutland Streets,
Auckland. P O Box 5533, Auckland. DX 1063 
Phone (09) 798-956. Facsimile (09) 309-5443.
R Peter Young, BCom., Dip.Urb.Val., FN.ZI.V., M.P.M.I. 
M Evan Gamby, Dip.Urb.Val., F.NZ.LV., M.P.M.I.
Bruce A Cork, Dip.Urb.Val., A.N.Z.LV., F.H.K.I.S., A.R.E.LN.Z T
Lewis Esplin, Dip.Urb.Val., A.N.ZIV.
Ross H Hendry, Dip.Urb.Val., A.N.7-I.V. 
Trevor M Walker, Dip.Val., A.N.Z.I.V. 
lain W Gribble, Dip.Urb.VaL, F.N.Z.I.V. 
Keith G McKeown, Dip.VaL A.N.7-I.V. 
Consultant: David H Baker, F.N.ZI.V.

ROLLE ASSOCIATES LTD
INTERNATIONAL PROPERTY AND PLANT & MACHINERY 
VALUERS AND PROPERTY CONSULTANTS
77 Grafton Road, Auckland. PO Box 8685 Auckland. 
Phone (09) 397-867. Facsimile (09) 397-925
A D Beagley, B.Ag. Sc.
C Cleverley, Dip Urb.Val.(Hons) A.N.ZLV. 
M T Sprague, Dip Urb Val., A.N.Z.I.V.
P R Hollings, B.P.A.
P E McKay, B.P.A. 
C J Pouw, M.LP.M.V. 
J G Lewis, MLP.M.V. 
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SEAGAR & PARTNERS
PROPERTY CONSULTANTS & REGISTERED VALUERS 
City Office: Level 3,71 Symonds Street, Auckland
Phone (09) 309-2116 Facsimile (09) 309-2471
South Auckland office: 137 Kolmar Road, Papatoetoe. P 
O Box 23-724, Hunters Comer.
Phone (09) 277-9369.Facsimile (09) 278-7258 
Howick office: 22 Picton Street, P O Box 38-051, Howick. 
Phone (09) 535-4550. Facsimile (09) 535-5206 
C N Seagar, Dip.Urb.VaL, A.N.ZI.V., M.P.M.I. 
M A Clark, Dip.Val., AN.ZLV.
A J Gfllard, Dip.Urb.Vat, A.N.ZI.V. 
A Appleton, Dip.Urb.Val., A.N.ZI.V. 
W G Priest, B.Ag Corn., A.N.Z.I.V.
I R McGowan, B Com.,(V.P.M.) A.N.Z.LV.
0 Westerlund, B.P.A., A.N.Z.I.V. I 
R Colcord, B.P.A.,
M G Tooman, B.B.S.

SHELDON & PARTNERS LTD
REGISTERED VALUERS, PROPERTY CONSULTANTS 
GRE Building, Ground Floor, 12-14 Northcroft St., Takapuna. P 
O Box 33-136, Takapuna.
Phone (09) 486-1661 Facsimile (09) 489-5610 
R M H Sheldon, A.N.ZLV., N.ZT.C.
A S McEwan, Dip.Urb.Val., A.N.ZI.V. 
B R Stafford-Bush, B.Sc., Dip.B.I.A., A.N.Z.I.V. J 
B Rhodes, A.N.ZI.V.
G W Brunsdon, Dip.Val. AN.ZLV. 
T McCabe, B.P.A.

STACE BENNETT LTD
REGISTERED VALUERS AND PROPERTY CONSULTANTS
97 Shortland Street, Auckland 1.
P O Box 1530, Auckland 1.
Phone (09) 303-3484. Facsimile (09) 770 668 
R S Gardner, F.N.ZI.V.
R A Fraser, Dip Urb Val., A.N.ZI.V., A.R.E.I.N.Z. 
A R Gardner, Dip Urb Val., A.N.Z.LV.

SIMON G THOMPSON & ASSOCIATES
REGISTERED VALUERS & PROPERTY CONSULTANTS
Ist Floor, 1 Elizabeth Street (opposite Courthouse) P 
O Box 99, Warkworth.
Phone (09) 425- 7453. Facsimile (09)425-7502 
Simon G Thompson, Dip.Urb. Val, AN.ZI.V.

SOMERVILLES
REGISTERED VALUERS & PROPERTY CONSULTANTS 
Office Park, 218 Lake Road, Northcote, Auckland
P O Box 36-030, Auckland 9. DX 3970 
Phone (09) 480-2330. Facsimile (09)480-2331
Bruce W Somerville, Dip.Urb.Val. A.N.ZI.V.,M.P.M.I. A.R.E.I.N.Z

TSE GROUP LTD
REGISTERED VALUERS & PROPERTY CONSULTANTS 
Owens House. 6 Harrison Road, Mt Wellington.
P.O.Box 6504. Auckland
Phone (09) 525-2214. Facsimile (09) 525-2241 
David J Henty, Dip.Urb. Val., A.N.ZI.V.

WARWICK ROPE & COMPANY LIMITED
REGISTERED VALUERS & PROPERTY CONSULTANTS
1 Nile Road, PO Box 33-1222, Takapuna.
Phone (09) 486-4134,DX 3034.. Facsimile (09)410-3554 R 
W Rope, B.B.S., NZC.L.S., AN.ZI.V.

THAMES/COROMANDEL

JORDAN, GLENN & ASSOCIATES
REGISTERED VALUERS AND PROPERTY CONSULTANTS 
516 Pollen Street, Thames.
P O Box 500, Thames.
Phone (0843) 88-963. Facsimile (0843) 87456 M J 
Jordan, A.N.ZLV., VaiProf.Rural, Val.Prof.Urb. J L 
Glenn, B.Agr.Comm., A.N.ZI.V.

WAIKATO
ARCHBOLD & CO.

REGISTERED VALUERS AND PROPERTY 
MANAGEMENT CONSULTANTS
37 Thackeray Street, Hamilton. 
P O Box 9381, Hamilton.
Phone (071) 390-155.
D J O Archbold, LP., FN.Z.I.V., M.P.M.L, Dip.V.F.M. 
K B Wilkins, A.N.Z.I.V., Dip.Ag., Dip. V.F.M.

ASHWORTH LOCKWOOD LTD
REGISTERED VALUERS, PROPERTY & FARM 
MANAGEMENT CONSULTANTS
96 Rostrevor Street, Hamilton. 
P O Box 9439, Hamilton.
Phone (07) 838-3248. Facsimile (07) 838-3390 R J 
Lockwood, Dip Ag., Dip.V.F.M.. A.NZLV. J R 
Ross, B.Ag. Comm.. ANZIV.
J L Sweeney Dip Ag. Dip V.F.M., A.N.ZI.V.

GLENN E ATTEWELL & ASSOCIATES LTD
REGISTERED VALUERS & PROPERTY CONSULTANTS 
6th Floor, Ernst & Young House,
Cnr Victoria/London Streets, Hamilton 
P O Box 9247, DX No. 4227
Phone (07) 839-3804. Facsimile (07)834-0310 
Glenn Attewell, A.N.ZI.V.
Sue Dunbar, A.NZ.LV. 
Wayne Gerbich, A.N.ZI.V. 
Michael Havill, AN.Z.LV. 
Alison Sloan, A.N.Z.I.V.

BEAMISH AND DARRAGH
REGISTERED VALUERS AND 
FARM MANAGEMENT CONSULTANTS
P O Box 132, Te Awamutu
Phone (07) 871-5169
CR Beamish, Dip V.F.M., ANZI.V., M.N.Z.S.F.M. 
J D Darragh, Dip Ag., Dip V.F.M., A.N.ZLV. Reg'd.MN.ZS.F.M.

CURNOW TIZARD
REGISTERED VALUERS AND PROPERTY FACILITATORS 
1st Floor, Arcadia Building, Worley Place. P O Box 795, Hamilton. 
Phone (07) 838-3232. Facsimile (07) 839-5978
Geoff W Tizard, A.N.ZLV., A.Arb.LN.Z, B.Agr.Comm. 
Phillip A Curnow, AN.ZI.V., A.Arb.LNZ., M.P.M.I.

DYMOCK & CO -
REGISTERED PUBLIC VALUERS 
P O Box 4013, Hamilton.
Phone (07) 839-5043.
Wynne F Dymock, A.N.Z.I.V., Val.Prof.Rur., Dip.Ag.

FINDLAY & CO
REGISTERED PUBLIC VALUERS 
PO Box 4404. Hamilton
Phone ((Y7) 839-5063 Facsimile: (07) 839-5036
James T Findlay, A.N.Z.I.V, MN.Z.S.F.M.DipVFM, Val (Urb) Prof

FRASER AND CO
REG PUBLIC VALUERS, MANAGEMENT CONSULTANTS 
86, Alpha St, P. O Box 632, Cambridge.
Phone (07) 827-5089. Facsimile (07) 827-5089 
Wayne F Dymock, A.N.Z.LV.
Mike J Gascoigne, B.Com.(V.P.M.)

LUGTON, HAMILL & ASSOCIATES
REGISTERED VALUERS, PROPERTY CONSULTANTS 
P.O.Box 9020, DX 4402, Victoria North
1000 Victoria Street, Hamilton.
Phone (07) 838-3175, Facsimile (07) 838-2765
David B Lugton, VaiProf., FNZIV., FREINZ., A.C.LArb. M.P.h' L 
Brian F Hamill, Val Prof., ANZIV., AREINZ,A.C.I.Arb., M.P.M.I. 
Kevin F O'Keefe, Dip.Ag.,Dip V.F.M., A.N.Z.I.V. 
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McKEGG & CO
REGISTERED PUBLIC VALUERS 
POBox 1271 Hamilton.
Phone (07) 829-9829 Facsimile (07) 829-9891 
Hamish M McKegg, A.N.Z.LV., Dip.V.F.M., Val.ProfUrb.

DAVID 0 REID & ASSOCIATES
REGISTERED VALUERS & PROPERTY CONSULTANTS
95 Arawa St, Matamata.
Phone (07) 888-5014. Facsimile (07) 888-5014. 
David Reid, Dip.V.F.M., AN.ZLV.

ROBERTSON YOUNG TELFER (NORTHERN) LTD 
PROPERTY INVESTMENT CONSULTANTS,
ANALYSTS & REGISTERED VALUERS
Regency House, Ward Street, PO Box 616, Hamilton 
Phone (07) 839-0360 Facsimile ((Y7) 839-0755
Cambridge ofice: Phone and Facsimile (07) 827-8102 B 
J Hilson, A.N.ZIV., M.P.M.I., A.R.I.C.S., F.S.V.A. D J 
Saunders, B. Corn. (V.P.M.), A.N.Z.LV.

J R SHARP
REGISTERED VALUER
12 Garthwood Road, Hamilton. P O Box 11-065, Hillcrest, Hamilton. 
Phone (07) 856-3656 Facsimile (07) 843-5264
J R Sharp, Dip. V.F.M., FN.ZLV.

SPORLE, BERNAU & ASSOCIATES -
REGISTERED VALUERS, PROPERTY CONSULTANTS 
Federated Farmers Building, 169 London Street, Hamilton.
P O Box 442, Hamilton.
Phone (07) 838-0164.
T J Bemau, Dip.Mac., Dip.V.F.M., F.N.Z.I.V., M.N.Z.S.F.M. L 
W Hawken, Dip.V.F.M., Va1.ProfUtb., A.N.Z.I.V.
P D Sporle, Dip.V.F.M., AN.ZI.V., M.N.Z.S.F.M.

ROTORUA/BAY OF PLENTY

ATKINSON BOYES CAMPBELL
REGISTERED VALUERS, URBAN & RURAL
1st Floor, Phoenix House, Pyne Street,
P O Box 571, Whakatane
Phone (07) 308-8919 Facsimile (07) 307-0665 
D T Atkinson, A.NZ.I.V.Dip V.F.M.
M J Boyes, A.N.ZIV. Dip Urb Val.
D R Campbell, A.N.ZIV. Val Prof,Urb & Rural.

BENNIE & FISHER -
REGISTERED VALUERS & PROPERTY CONSULTANTS
30 Willow Street, P O Box 998, Tauranga.
Phone (07) 578-6456 Facsimile (07) 578-5839 J 
Douglas Bennie, AN.Z.I.V., M.P.M.I.
Bruce C Fisher, A.N.ZIV.

BURKE, HARRIS & ASSOCIATES
REGISTERED VALUERS & RURAL CONSULTANTS
87 First Avenue, P O Box 8079, Tauranga
Phone (07) 578-3749. Facsimile (07) 571-8342 
John G Burke, AN.Z.I.V., B.Ag.Sc., M.N.S.F.M. 
Simon H Harris, A.N.Z.IV., B.Ag.Comm., M.N.S.F.M.

CLEGHORN, GILLESPIE, JENSEN & ASSOCIATES
REGISTERED VALUERS AND PROPERTY CONSULTANTS 
Quadrant House, 77 Haupapa Street, P O Box 2081, Rotorua.
Phone (07) 347-6001, 348-9338. Facsimile ((Y7) 347-6191. 
W A Cleghorn, F.N.ZLV.
G R Gillespie, A.NZLV. 
M J Jensen, A.N.ZLV. 
D L Janett, A.N.ZIV.

GROOTHUIS, STEWART, MIDDLETON & PRATT
REGISTERED VALUERS, URBAN & 
RURAL PROPERTY CONSULTANTS
18 Wharf Street, P O Box 455, Tauranga 
Phone (07) 578-4675, Facsimile (07) 577-9606
474 Maunganui Road, Mount Maunganui. 
Phone (07) 575-6386.
Jellicoe Street, Te Puke
Phone (07) 573-8220. Facsimile (07) 573-7717 
H J Groothuis, A.N.Z.I. V., M.P.M.I.
H K F Stewart, A.N.Z.I. V., M.P.M.I., A.C.I.Arb. J L 
Middleton, A.N.Z.IV., B.Ag.Sc., M.N.Z.I.A.S. A H 
Pratt, A.N.ZIV., M.P.M.I.
J R Weller, B.Ag.Com.

JONES, TIERNEY & GREEN
PUBLIC VALUERS & PROPERTY CONSULTANTS 
Appraisal House, 36 Cameron Road, P O Box 295, Tauranga. 
Phone (07) 578-1648,578-1794. Facsimile (07) 578-0785
Peter Edward Tierney, FN.ZI.V., Dip.V.F.M. 
Leonard Thomas Green, FN.ZI.V., Dip.Urb.Val. 
David F Boyd, A.NZ.I.V., Dip.V.F.M.,Dip. Ag. 
Malcolm P Ashby, A.N.Z.IV., B.Ag.Comm.

C B MORISON LTD
(INCORPORATING G F COLBECK & ASSOCIATES) 

REGISTERED VALUERS, ENGINEERS & PROPERTY
DEVELOPMENT ADVISERS
107 Heu Heu Street, Taupo. P O Box 1277, Taupo. 
Phone (07) 378-5533. Facsimile (07) 378-0110
C B Morison, B.E.(Civil),M.LP.EN.Z, M.I.C.E., A.N.ZIV. 
G W Bantield B.Agr.Sci., A.N.Z.I.V.

REID & REYNOLDS
REGISTERED VALUERS
13 Amohia Street, P O Box 2121, Rotorua. 
Phone (07) 348-1059. Facsimile (07) 348-1059 
Ronald H Reid, ANZ.I.V.
Hugh H Reynolds, A.N.ZLV. 
Grant A Utteridge, A.N.ZLV

ROGER HILLS & ASSOCIATES
REGISTERED VALUERS & PROPERTY CONSULTANTS
40 Wharf Street, P O Box 2327, Tauranga.
Phone (07) 571-8436. 
R J Hills, AN.ZI.V. 
R J Almao, A.N.ZLV.

VEITCH & TRUSS
REGISTERED VALUERS & PROPERTY CONSULTANTS 
1st Floor, 4-8 Heu Heu Street, P O Box 957, Taupo.
Phone (07) 378-5812. Facsimile (07) 377-0080
James Sinclair Veitch, Dip.V.F.M., VaLProfUrban, A.N.ZIV. 
Donald William Truss, DipUrb.Val., A.N.ZI.V.,M.P.M.I.

GISBORNE

BALL & CRAWSHAW
REG VALUERS, & PROPERTY CONSULTANTS
60 Peel Street, P O Box 60, Gisbome.
Phone (06) 867-9679. Facsimile (06) 867-9230 
R R Kelly, A.N.ZIV.

LEWIS & WRIGHT
ASSOCIATES RURAL & URBAN VALUATION, FARM 
SUPERVISION, CONSULTANCY, ECONOMIC SURVEYS 
139 Cobden Street, P O Box 2038, Gisbome.
Phone (06) 867-9339. Facsimile (06) 867-9339 
T D Lewis, BAg.Sc., M.N.Z.S.F.M.
P B Wright, Dip. V.F.M., A.N.Z.IV., M.N.Z.S.F.M. 
G H Kelso, Dip.V.F.M., A.N.Z.I.V.
T S Lupton, B.Hort.Sc. 
J D Bowen, B.Ag.
N S Brown, M.Ag.Sc.

HAWKE'S BAY

LOGAN STONE LTD
REGISTERED PUBLIC VALUERS, PROPERTY 
MANAGEMENT CONSULTANTS
209 Queen St East, P O Box 914, Hastings.
Phone (06) 876-6401. Facsimile (06) 876-3543 Gerard J 
Logan, B.AgrCom., A.N.Z.LV., M.N.Z.S.F.M. Roger M 
Stone, A.N.Z.IV., M.P.M.I.
Phillip J White, A.N.ZLV., B.P.A. 
Boyd A Gross, B.Ag.(Val.), Dip.Bus.Std.

MORICE & ASSOCIATES
REGISTERED VALUERS, REGISTERED FARM 
MANAGEMENT CONSULTANTS
80 Station Street, P O Box 320, Napier.
Phone (06) 835-3682. Facsimile (06) 835-7415 S D 
Morice, Dip.V.F.M., F.N.Z.I.V., M.N.Z.S.F.M. S J 
Mawson, A.N.ZLV., Va1.Prof.Urb. 

Direct all correspondence for Professional Directory to General Secretary, NZ Institute of Valuers, PO Box 27-146. Wellington.

52 New Zealand Valuers' Journal



RAWCLIFFE & PLESTED
REGISTERED VALUERS, PROPERTY & FARM 
MANAGEMENT CONSULTANTS
Level 2, 116 Vander Street, P O Box 572, Napier. 
Phone (06) 835-6179, Facsimile (06) 835-6178 T 
Rawcliffe, F.N.ZLV.
M C Plested, AN.Z.I.V. 
M I Penrose, AN.Z.LV.,
T W Kitchin, A.N.Z.LV. B.Com (Ag) M.N.Z.S.F.M.

SIMKIN & ASSOCIATES LTD
REGISTERED VALUERS, PROPERTY 
CONSULTANTS AND MANAGERS
58 Dickens Street, P O Box 23, Napier. 
Phone (06) 835-7599. Facsimile (06) 835-7596 
Dale L Simkin, A.N.Z.I. V., A.R.E.LN.Z., M.P.M.I. 
Dan W J Jones, B.B.S., Dip. Bus.Admin. A.N.Z.I.V.

NIGEL WATSON
REGISTERED VALUER, REGISTERED FARM 
MANAGEMENT CONSULTANT.
HBF Building, 200W Queen St, Hastings. 
P.O.Box 1497, Hastings.
Telephone (06) 876-2121. Facsimile (06) 876-3585 
N.L. Watson, Dip.V.F.M.,A.N.Z.I.V., M.N.ZS.F.M.

TARANAKI

HUTCHINS & DICK LTD
REGISTERED VALUERS & PROPERTY CONSULTANTS.
53 Vivian Street, P O Box 321, New Plymouth.
Phone (06) 757-5080. Facsimile (06) 757-8420
117 Princes Street, Hawera.
Phone (062) 88-020.
Frank L Hutchins, Dip.Urb.Val., A.N.ZI.V. A 
Maxwell Dick, Dip.V.F.M., Dip.Agr.,A.N.ZLV. 
Mark A Muir, V.P.Urb., A.NZ.I.V.
Ian D Baker, V.P.Urb., A.N.Z.I.V., M.P.M.I.

LARMERS
REGISTERED VALUERS, PROPERTY MANAGERS 
AND CONSULTANTS
51 Dawson Street, P O Box 713, New Plymouth. 
Phone (06) 757-5753. Facsimile (06) 758-9602
Public Trust Office, High St, Hawera. Phone (062) 84-051 J P 
Larmer, Dip. V.F.M., Dip.Agr., F.N.ZI.V., M.N.ZS.F.M. R M 
Malthus, Dip.V.F.M., Dip.Agr., V.P.Urb., A.N.Z.I.V. P M 
Hinton, V.P.Urb., Dip.V.P.M., A.N.Z.I.V., M.P.M.I. M A 
Myers, B.B.S.(V.P.M.)A.N.ZLV.

WANGANUI
BYCROFT PETHERICK LTD

REGISTERED VALUERS & ENGINEERS,
ARBITRATORS & PROP. MANAGEMENT CONSULTANTS 
162 Wicksteed Street, Wanganui.
Phone (06) 345-3959. Facsimile (06) 345-7048 
Laurie B Petherick, BE, M.LP.E.N.Z, A.N.ZI.V. 
Derek J Gadsby, B.B.S., A.NZ.I.V.
Robert S Spooner, B.B.S., A.N.Z.LV.

HUTCHINS & DICK LTD
REGISTERED VALUERS & PROPERTY CONSULTANTS, 
284, St. Hill Street, Wanganui.
P O Box 242, Wanganui.
Phone (06) 345-8079 Facsimile (06) 345-4907 
ANZ Building, Broadway, Marton.
Phone(0652)8606
Gordon T Hanlon, V.P. Urb., A.N.ZLV.

CENTRAL DISTRICTS
TREVOR D FORD FIRST NATIONAL

REGISTERED VALUERS
82 Fergusson Street, Feilding. 
PO Box 217, DX 12710
Phone (06) 323-8601. Facsimile (06) 323-4042 
Levin Mall, Levin
PO Box 225. DX 12519
Phone (06) 368-0055. Facsimile (06) 368-0057 
Michael T D Ford, A.N.ZI.V., A.R.E.LN.Z 
Max R Tregonning, Dip.Ag., DipV.F.M.
Dave F Missen, B Ag. (Rural Valuation). 
Todd B Campbell, B.B.S., V.P.M.

HOBSON WHITE VALUATIONS LTD-
REGISTERED VALUERS, PROPERTY MANAGERS, 
CONSULTANTS
First Floor, Building 7, Northcote Office Park
94 Grey Street, PO Box 755, Palmerston North 
Phone (06) 356-1242 Facsimile (06) 356-1386
Brian E White A.N2.LV., A.R.E.LNZ, M.P.M.I. 
Neil H Hobson A.N.Z.I.V., M.N.Z.S.F.M.

MACKENZIE TAYLOR & CO
REGISTERED VALUERS & PROPERTY CONSULTANTS 
267 Broadway Ave. Palmerston North.
P O Box 259, Palmerston North. DX 12115 
Phone (06) 356-4900. Facsimile (06) 358-9137 
G J Blackmore, A.N2.LV.
H G Thompson, AN.Z.I.V., A.R.E.LNZ.

J P MORGAN & ASSOCIATES
REGISTERED VALUERS AND PROPERTY CONSULTANTS 
222 Broadway & Cnr. Victoria Avenue, Palmerston North.
P O Box 281, Palmerston North.
Phone (06) 356-2880. Facsimile (06) 356-9011. P 
J Goldfinch, F.N.ZLV.
D P Roxburgh, A.N.ZI.V.
B G Kensington, A.N.Z.I.V., B.B.S.(Val. & Prop.Man.)
P H Van Velthooven, A.NZI.V., B.A., BComm(Va1 & Prop Man.)

COLIN V WHITTEN
REGISTERED VALUER & PROPERTY CONSULTANT P 
O Box 116, Palmerston North.
Phone (06) 357-6754.
Colin V Whitten, ANZ.LV., F.R.E.LN.Z

WAIRARAPA
WAIRARAPA PROPERTY CONSULTANTS

REGISTERED VALUERS AND REGISTERED FARM 
MANAGEMENT CONSULTANTS
28 Perry Street, P O Box 586 Masterton. 
Phone (06) 378-6672, Facsimile (06) 378-8050 D 
B Todd, Dip.V.F.M.,A.N.Z.LV.,MN.ZS.F.M. B G 
Martin Dip. V.F.M. A.N.Z.I.V.
P J Guscott, Dip V.F.M.
E D Williams, Dip V.F.M.,A.N.Z.I.V.,MN.Z.S.F.M.

WELLINGTON

APPRAISAL PARTNERS LIMITED
REGISTERED VALUERS, PROPERTY MANAGERS & CONSULTANTS 
1st Floor, Appraisal House, 4 Margaret St, Lower Hutt.
P O Box 31-348. DX 9079. Lower Hutt.
Phone (04) 569-1939. Facsimile (04) 569-6103 
Directors
Malcolm E Alexander, A.N.ZI.V., M.P.M.I. 
Peter C O'Brien, A.N.ZI.V., M.P.M.I.
Peter M Ward, A.N.Z.I.V., M.P.M.I., A.R.E.I.N.Z. 
Peter A B Wilkin, A.N.ZI.V.,M.P.M.I., A.R.E.I.N.Z 
Associates
Chris H M Beattie, A.NZLV. 
Philip W Senior, AN.Z.LV.
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BAILLIEU KNIGHT FRANK (NZ) LTD
INTERNATIONAL VALUERS, PROPERTY CONSULTANTS, 
MANAGER & REAL ESTATE AGENTS
Level 1, Royal Life Centre, 23 Waring Taylor Street. P 
O Box 1545, Wellington. DX 8044
Phone (04) 472-3529 Facsimile (04) 472-0713 
A J Hyder, Dip. Ag., A.NZIV. Iv P.M.I.
P Howard, B.B.S, M.P.M.I.

DARROCH VALUATIONS
CONSULTANTS & VALUERS IN PROPERTY, 
PLANT & MACHINERY
291 Willis Street, P O Box 27-133, Wellington. 
Phone (04) 384-5747. Facsimile (04) 384-2446 M 
A Horsley, AN.Z.I.V.
G Kirkcaldle, F.N.ZLV.
C W Nyberg, A.N.Z.I.V., A.R.E.LN.Z
A G Stewart, BCom., Dip.Urb.Val., F.N.Z.I.V., A.R.E.I.N.Z., 
A.C.I. Arb, M.P.M.I.
R D Dewar, B.B.S.
T M Truebridge, B.Agr (Val) A.N.Z.LV. A P 
Washington, BCom., V.P.M. A.N.7-I.V. M.G. 
McMaster, B.Com (Ag), Dip. V.P.M. M J 
Bevin, B.P.A. AN.ZI. V., M.P.M.L 
K M Pike M.I.P.M.V.
M Bain, B.Com., V.P.M.

HOLMES DAVIS LTD-
REGISTERED VALUERS & PROPERTY CONSULTANTS 
Auto Point House, Daly Street, Lower Hutt.
P O Box 30-590, Lower Hutt.
Phone (04) 566-3529, 569-8483. Facsimile (04) 569-2426 
A E Davis, AN.Z.LV.
Associate:
M T Sherlock, B.B.S., A.N.Z.LV.

JONES LANG WOOTTON LTD
VALUERS, INTERNATIONAL PROPERTY CONSULTANTS 
& MANAGERS, LICENCED REAL ESTATE DEALERS
Sun Alliance Building, 15 Brandon Street, Wellington 
P O Box 1099, Wellington.
Phone (04) 499-1666  Facsimile (04) 471-2558 S 
A Littlejohn, Dip.Urb.Val., A.NZLV.
N R Hargreaves, B.Com (VPM) A.N.Z.LV.
A V Pittar, B.Com.Ag. (VFM), A.N.Z.I.V., C.P.M., (Boma-Aust) G 
R Young, B.P.A.
P J A Williams, B.B.S., (VPM) 
G K Harris, B.Com. (VPM), A.N.ZLV.

GEORGE NATHAN & CO LTD
VALUERS, ARBITRATORS & PROPERTY CONSULTANTS 
190-198 Lamlxon Quay, P O Box 5117, Wellington.
Phone (04) 472-9319 (12 lines). Facsimile (04) 473-4902 
Stephen M Stokes, A.N.ZLV.
Malcolm S Gillanders, B. Comm,AN.ZI.V. 
Loretta A Kimble, B.Comm., V.P.M.
Steve Fitzgerald, B.Agr.Val. 
Branch Office at.
112-114 High Street, Lower Hutt. 
P O Box 30-520, Lower Hutt.
Phone & Fax (04) 566-1996.

RICHARD ELLIS (WELLINGTON) LIMITED
INTERNATIONAL PROPERTY CONSULTANTS & 
REGISTERED VALUERS
Westbrook House, 181 Willis Street. P O Box 11-144 Wellington 
Phone (04) 385-1508. Facsimile (04) 385-1509
Porirua Office: The Enterprise Centre, Hartham Place. 
Phone (04) 237-4033
Gordon R McGregor, A.N.7-I.V. 
Michael Andrew John Sellars, AN.ZIV. 
William D Bunt, A.N.Z.I.V.
Warwick E Quinn, AN.ZIV.
Robert J Cameron, B.B.S. 
Penny J Brathwalte, B.B.S.

ROBERTSON YOUNG TELFER (CENTRAL)LTD
PROPERTY INVESTMENT CONSULTANTS, 
ANALYSTS & REGISTERED VALUERS
General Building, Waring Taylor Street, Wellington 1. P 
O Box 2871, Wellington.
Phone (04) 472-3683. Facsimile (04) 478-1635. 
B J Robertson, F.N.Z.LV.
M R Hanna, FN.ZLV., F.C.LArb. 
A L McAlister, F.NZLV.
R F Fowler, AN.Z.I.V. 
W J Tiller, A.N.Z.LV. 
T G Reeves, A.NZLV.
M D Lawson B Ag, Dip V.F.M. H 
A Clarke, B.Com.Ag. (V.F.M.) M 
J Veale, A.N.7-I.V.
S P O'Malley, M.A. (Research Manager)

ROLLE ASSOCIATES LTD
INTERNATIONAL PROPERTY & PLANT & MACHINERY 
VALUERS & PROPERTY CONSULTANTS
6 Cambridge Terrace, Wellington 
P O Box 384, Wellington
Phone (04) 384-3948. Facsimile (04) 384-7055
A E O'Sullivan, A.N.ZI.V.,M.P.M.I., AN.Z.I.M. Dip Bus Admin, 
A.R.E.I.N.Z.
D Smith, A.M.S.ST., M.S.A.A.,M.A.V..A.,M.LP.M.V. 
W H Doherty AN.ZI.V.,M.P.MJ.
C J Dentice, A.N.ZI.V.,B.C.A. Dip Urb Val. 
D J M Perry, AN.ZIV., A.R.E.I.NZ.
S J Wilson AN.ZIV., M.P.ML A.R.E.LNZ 
B F Grant, B.B.S. (Val & Prop Man.)
G M O'Sullivan, B.C.O.M.,A.C.A.,A.C.I.S. 
P R Butchers, B.B.S.,(Val & Prop Man.) A J 
Pratt, M.I.P.M.V.
A G Robertson
B S Ferguson B.B.S. (Vain & Prop Mgmt.)

EDWARD RUSHTON NZ LTD
VALUERS & CONSULTANTS, 
PROPERTY, PLANT & MACHINERY
Wool House, Car Brandon & Featherston Sts, Wellington. P 
O Box 10-458, Wellington DX 8135 Wellington
Phone (04) 473-2500 ext. 819, Facsimile (04) 471-2808 
D N Symes, Dip Urb. Val., A.N.Z.LV.
D Tomlinson, N.ZC.E. (Meth), H.N.C. (Mech)

TSE GROUP LIMITED 
REGISTERED VALUERS &
PROPERTY CONSULTANTS
61 Hopper Street, P O Box 6643, Wellington. 
Phone (04) 384-2029, Facsimile (04) 384-5065.
B A Blades, B.E., M.I.P.E.NZ, A.N.Z.I.V., M.P.M.I. 
K J Tonks, A.N.Z.I.V., M.P.M.I.
J D Stanley, A.N.ZI.V. (Urban & Rural) 
F E Spencer, B.B.S., A.N.Z.LV.
M E Bibby, B.B.S.
D L Stevenson, B.B.S. 
A C Brown, B.Com (V.P.M.)

WALL ARLIDGE
PUBLIC VALUERS, ARBITRATORS & 
PROPERTY CONSULTANTS
3rd Floor, Auckland Building Society, 
354, Lambton Quay, Wellington
P O Box 10715, The Terrace
Phone (04) 499-1333, Facsimile (04) 499-1333 
John N B Wall, FN.ZI.V., FCI Arb, Dip Urb Val, M.P.M.I. 
Dale S Wall, A.NZ.LV., Val Prof.
Richard S Arlidge, A.N.ZI.V., Val Prof. 
Gwendoline P L Jansen, AN.Z.I.V. Val Prof 
Gerald H Smith, A.N.ZI.V., M.N.Z.S.F.M., Dip. V.F.M. 
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NELSON/MARLBOROUGH
ALEXANDER HAYWARD & ASSOCIATES

REGISTERED VALUERS, PROPERTY INVESTMENT, 
DEVELOPMENT & MANAGEMENT CONSULTANTS P 
O Box 768, Blenheim.
Phone (03)578-9776. Facsimile (03) 578-2806 
A C (Lex) Hayward, Dip.V.F.M., A.N.ZLV.

DUKE & COOKE LTD
REGISTERED PUBLIC VALUERS & 
PROPERTY CONSULTANTS
306 Hardy Street, Nelson.
Phone (03) 548-9104, Facsimile (03) 546-8668 
Peter M Noonan, A.NZLV.
Murray W Lauchlan, A.N.Z.I.V., A.R.E.I.N.Z
Dick Bennison, B.Ag.Comm., Dip.Ag., AN.ZI.V., M.N.ZS.F.M. 
Consultant
Peter G Cooke, F.N.ZLV.

GOWANS VALUATION
REGISTERED PUBLIC VALUERS, PROPERTY 
CONSULTANTS (URBAN & RURAL)
52 Halifax Street, P O Box 621, Nelson.
Phone (03) 546-9600. Facsimile (03) 546-9186 
A W Gowans, A.N.Z.LV., A.N.ZI.I.
J N Harrey, A.N.ZIV.
I D McKeage, BCom., A.NZ.I.V.

HADLEY AND LYALL
REGISTERED VALUERS & PROPERTY CONSULTANTS 
URBAN & RURAL PROPERTY ADVISORS
Appraisal House, 64 Seymour Street, Blenheim. P 
O Box 65, Blenheim.
Phone (03) 578-0474. Facsimile (03) 578-2599 
Ian W Lyall, Dip V.F.M., Val. Prof. Urban, F.N.ZI.V. 
Chris S Orchard, Val Prof. Urban, Val. Prof. Rural,AN.Z.I.V.

CANTERBURY/WESTLAND
BENNETT & ASSOCIATES LTD

REGISTERED VALUERS, PROPERTY CONSULTANTS 
122 Victoria Street, POBox 356, Christ hurch.
Phone (03) 654-866. Facsimile (03) 654-867 
Bill Bennett, Dip.Ag., Dip. V.F.M., V.P.(Urb).A.N.Z.I.V. 
Nicki Bilbrough, B. Coin, V.P.M., A.N.Z.I.V. 
Stephen Campen, B.Com. (V.P.M.), A.N.Z.I.V. 
Graeme McDonald, V.P.Urb., A.N.Z.I.V
Gerald Williams, B.Com. (V.P.M.)
Colin Francis, C.Eng., M.L(Mar)E., M.L(Plant)E., M.I.P.M.V.
6 Durham Street, Rangiora
Phone (03) 313-4417 Facsimile (03) 313-4647 
Allan Bilbrough, JP. Dip.V.F.M., A.N.ZIV., M.N.Z.S.F.M. 
Shane 0' Brien, B.Com., V.P.M., A.N.ZIV.
Mid Canterbury Office 
201 West Street, Ashburton.
Phone (03) 308-8165 Facsimile (03) 308-1475

B J BLACKMAN AND ASSOCIATES
REGISTERED VALUERS, PROPERTY CONSULTANTS 
Convent Lane, Greymouth. PO Box 148, Greymouth.
Phone (03) 768-0397. Facsimile (03) 768-4519 
Brian J Blackman, Dip.Urb.Val., AN.ZI.V. 
Andrew G Gifford„ B Corn (VPM)

DARROCH VALUATIONS
REGISTERED VALUERS & PROPERTY CONSULTANTS 
Cur Oxford Terrace and Armagh Street, Christchurch.
PO Box 13-633, Christchurch.
Phone (03) 657-713. Facsimile (03) 650-445 
C C Barraclough, &N.7IV., B Corn.
M R Cummings, Dip. Urb.

FORD BAKER REALTORS & VALUERS LTD
REGISTERED VALUERS & PROPERTY CONSULTANTS 
123 Worcester Street, P O Box 43, Christchurch.
Phone (03) 797-830. Facsimile (03) 666-520
Errol M Saunders, Dip V.P.M.,A.N.Z.I.V. A.R.E.I.N.Z, M.P.M.I. 
Richard 0 Chapman, B.Com. (V.P.M.), A.N.Z.I.V., A.R.E.I..N.Z. 
John L Radovonich, B.Com.(V.P.M.), A.N.ZI.V.,A.R.E.I.N.Z. 
Simon E J Newberry, B.Com.(V.P.M.) A.R.E.I.N.Z
Consultant:
Robert K Baker, L.L.B., F.N.Z.I.V., F.R.E.I.N.Z.

FRIGHT AUBREY
REGISTERED VALUERS 
& PROPERTY CONSULTANTS 
307 Durham Street, P O Box 966, Christchurch. 
Phone (03) 791-438. Facsimile (03) 791-489. R 
H Fright, FN.ZLV., M.P.M.I.
R A Aubrey, A.NZIV. 
G B Jarvis, A.NZ.LV. 
G R Sellars, A.NZ.LV. 
M J Wright, ANZ.LV.
J R Kingston, F.NZLV. (Rural Associate) 
M J Austin, LP.E.NZ, R.E.A. (Plant & Machinery)

HALLINAN STEWART CONSULTANT VALUERS LTD
REAL ESTATE COUNSELORS & 
REGISTERED VALUERS
Oxford Chambers, 60 Oxford Terrace, Christchurch. P 
O Box 2070, Christchurch.
Phone (03) 770-771. Facsimile (03) 770-710 
Roger E Hallinan, F.N.ZL V. (Urban)
Alan J Stewart, A.NZLV.(Rural & Urban)

R W PATTERSON
REGISTERED PUBLIC VALUER 
(RESIDENTIAL AND RURAL)
32 Hampton Place, P O Box 29-049, Christchurch 5. 
Phone (03) 358-2454

R W (Bill) Patterson, AN.ZI.V.

ROBERTSON YOUNG TELFER (STHERN) LTD-
PROPERTY INVESTMENT CONSULTANTS, 
ANALYSTS & REGISTERED VALUERS
93-95 Cambridge Terrace, Christchurch. 
P O Box 2532, Christchurch.
Phone (03) 797-960, Facsimile (03) 794-325. 
Ian R Telfer, FN.ZLV., A.R.E.INZ.
Roger A Johnston, A.N.ZLV. 
Chris N Stanley, A.NZIV.
John A Ryan, A.NZ.LV., A.A.I.V.

ROLLE ASSOCIATES LTD
INTERNATIONAL PROPERTY AND PLANT & MACHINERY 
VALUERS & PROPERY CONSULTANTS
256, Oxford Terrace, P O Box 2729 Christchurch. 
Phone (03) 798-925, Facsimile (03) 796-974.
L 0 Collings, B.B.S. (Val & Prop Man.) 
L C Hodder, B.Com (V.P.M.)
B J Roberts.

SIMES VALUATION
REGISTERED PUBLIC VALUERS 1st Floor, 
227 Cambridge Terrace, Christchurch. P O Box 
13-341, Christchurch.
Phone (03) 653-668 Facsimile (03) 662-972 
Peter J Cook, Va1.Prov.(Urb), F.NZ.LV., F.R.E.I.N.Z. 
Wilson A Penman, VaLProf(Urb), A.N.Z.I.V. 
Thomas I Marks, DipV.F.M., BAgrCom., A.NZLV. 
David W Harris, VaLProf(Urb)., ANZ.I.V. 
Donald R Nixon, VaL Prof(Urb), ANZ.LV. 
William Blake, VaLProf (Urb), A.N.Z.I.V. 
Mark McSkimming, Vai.Prof (Urh), A.N.Z.I.V.

SOUTH CANTERBURY
FITZGERALD & ASSOCIATES LIMITED-

REGISTERED PUBLIC VALUERS & 
PROPERTY CONSULTANTS
49 George St., Timaru. PO Box 843, Timam. 
Phone (03) 684-7066 Facsimile (03) 688-0937.
E T Fitzgerald, Dip.Ag, DipVFM, V.P(Urb), FNZIV, MNZSFM. L 
G Schrader, B.AgComV.F.M., A.N.ZIV. 
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SMITH, BARLOW & JUSTICE
COLIN McLEOD & ASSOCIATES LTD

REGISTERED VALUERS 
324 East Street, Ashburton. P 
O Box 119,
Phone (053) 88-209. Facsimile (053) 88-206 
Colin M McLeod, ANZ.I.V., A.R.E.I.NZ. 
Paul J Cunnen, BAg.ComVFM., ANZ.LV.

MORTON & CO LTD
REGISTERED PUBLIC VALUERS AND PROPERTY 
MANAGEMENT CONSULTANTS
Cr Stafford Street & Cains Terrace, Timaru. P 
O Box 36, Timaru.
Phone (03) 688-6051. Facsimile (03) 684-7675 
G A Morton, AN.Z.LV., A.R.E.I.N.Z., V.P(Urb), M.I.P.M.V. H 
A Morton, A.NZLV., A.R.E.IN.Z

REID & WILSON
REGISTERED VALUERS
167-169 Stafford Street, P O Box 38, Timam. 
Phone (03) 688-4084. Facsimile (03) 684-3592 C 
G Reid, F.NZI.V., F.R.E.I.NZ
R B Wilson, A.NZLV., F.R.E.I.N.Z. 
S W G Binnie, A.NZ.I.V., M.P.M.I.

OTAGO

MACPHERSON VALUATION
(Macpherson & Associates Ltd)
REGISTERED VALUERS (URBAN AND RURAL), 
AND PROPERTY CONSULTANTS
Westpac Building, 169 Princes Street, P 
0 Box 497, Dunedin.
Phone (03) 477-5796, Facsimile (03) 477-2512. 
Graeme E Burns, Dip.Urb.Val., F.NZ.LV., F.P.M.I. 
John A Fletcher, A.NZ.LV., A.R.E.I.NZ., M.P.M.I. D 
Michael Barnsley, Dip.Urb.Val., A.N.ZI.V. 
Kevin R Davey, A.N.ZI.V., A.R.E.I.N.Z 
Jeffery K Orchiston, ANZ.I.V., M.N.ZI.A.S. 
Garry J Paterson, ANZ.I.V.
Bryan E Paul, A.N.ZI.V. 
Marcus S Jackson, B.P.A., B.Sc.

MALCOLM F MOORE
REGISTERED VALUER &
FARM MANAGEMENT CONSULTANT P 
O Box 247, Alexandra.
Phone (03) 448-7763 Facsimile (03) 448-9531 
Queenstown Office P O Box 64
Phone (03) 442-7020, Facsimile (03)442-7032
Malcolm F Moore Dip Ag, Dip VFM, VP Urban, ANZIV,MNZSFM.

PATERSON VALUATION LTD -
REGISTERED VALUERS AND PROPERTY 
MANAGEMENT CONSULTANTS
8  10 Broadway, P O Box 1083, Dunedin. 
Phone (03) 477-5333. Facsimile (03) 474-0484
Murray C Paterson, BCom., A.N.ZLV., F.R.E.I.N.Z,M.N.Z.I.S. 
lain J Govan,, B. Agr,Com(V.F.M.)., Dip V.P.M, A.N.Z.I.V.

SIMES DUNCKLEY VALUATION
REGISTERED PUBLIC VALUERS,
ARBITRATORS, PROPERTY MANAGEMENT 
AND HOTELIMOTEL CONSULTANTS.
2nd Floor, Trustbank Building, 106 George Street, Dunedin. P 
O Box 5411, DX. 17230. Dunedin
Phone (03) 479-2233. Facsimile (03) 479-2211 
John Dunckley, Val Prof. (Urb), B. Agr.Com, A.N.Z.I.V. 
Anthony G Chapman, Val Prof.(Urb), A.N.ZI.V. Ah-Lek 
Tay, B.Com, (VPM), AN.Z.I.V.
Trevor J Croot, Val. Prof.(Urb), F.NZ.I.V.

PUBLIC VALUERS AND PROPERTY CONSULTANTS, 
URBAN & RURAL PROPERTIES
MF Building, 9 Bond St, Dunedin. 
Phone (03) 477-6603
John I Barlow, Dip. V.F.M, A.N.ZLV.,M.P.M.L 
Erie W Justice, Dip.V.F.M., A.N.Z.LV., M.P.M.I.
John C Aldis, B.Ag,Com.(V.P.M.), A.N.ZI.V.,M.P.M.I. 
Stephen A Cox, B.Com.(V.P.M.) Dip.Com.(Acc & Fin).

SOUTHLAND
BRISCOE & ASSOCIATES

REGISTERED VALUERS & 
PROPERTY CONSULTANTS 
183 Terrace Street, Invercargill.
P O Box 1523, Invercargill. Phone (03) 217-5769 
J W Briscoe, Dip V.F.M, FNZ.I.V., M.NZS.F.M.

CHADDERTON & ASSOCIATES LIMITED-
REGISTERED PUBLIC VALUERS & PROPERTY 
MANAGEMENT CONSULTANTS
72 Leet Street, P O Box 738, Invercargill. 
Phone (03) 218-9958 Facsimile (03) 218-9791
Tony J Chadderton, Dip.Val, A.NZ.I.V, A.R.E.LN.Z, M.P.M.I. 
Andrew J Mirfin, B. Coin., (VPM), AN.ZI.V.

DAVID MANNING & ASSOCIATES -
REGISTERED VALUERS, REGISTERED FARM MANAGEMENT
CONSULTANTS & PROPERTY MANAGEMENT CONSULTANTS
97 Tay Street, P O Box 1747, Invercargill
Phone (03) 214-4042.
14 Mersey Street, Gore. Phone (020) 86-474
D L Manning, Dip.VFM, ANZIV, MNZSFM, Va1.Prof.Urb, MPMI.

MUNYARD AND ASSOCIATES
REGISTERED VALUERS
AND PROPERTY CONSULTANTS
36a Spey Street, Invercargill P O Box 441, Invercargill. 
Phone (03) 218-4256
Sharyn M Munyard, A.N.ZI.V

QUEENSTOWN-SOUTHERN LAKES APPRAISALS
REGISTERED VALUERS
AND PROPERTY CONSULTANTS 
O'Connells Pavilion, P O Box 583, Queenstown. 
Phone (03) 442-9758. Fascimile (03) 442-6599 
P O Box 104, Wanaka. Phone (03) 443-7461 
Principal:
Dave B Fea, BCom.(Ag), ANZ.I.V., A.NZ.S.F.M.

ROBERTSON AND ASSOCIATES
REGISTERED PUBLIC VALUERS, PROPERTY 
DEVELOPMENT AND MANAGEMENT CONSULTANTS 
Bay Centre, 62 Shotover Street, P O Box 591, Queenstown. Phone 
(03) 442-7763. Facsimile (03) 442-7113.
Barry J P Robertson, A.NZ.I. V., A.R.E.I.N.Z, M.P.M.I. 
Kelvin R Collins, BCom.V.P.M.A.NZI.V.

OVERSEAS
AUSTRALIA
DARROCH VALUATIONS

CONSULTANTS & VALUERS IN 
PROPERTY, PLANT & MACHINERY
Level 7. Grosvenor Place, 225 George Street, Sydney 2000 
Phone (02) 252-1766, Facsimile (02) 252-1701
Jeffrey Rosenstrauss, A.V.LE. (Val and Econ)
Graham Beckett, ASTC (Val), Dip Urb Stud (Macq), F.V.LE.(Val an¢ 
Econ)

PRESTONS PROPERTY SERVICES PTY LTD
REAL ESTATE INVESTMENT CONSULTANTS & VALUERS, 
NEW SOUTH WALES, A.C.T, QUEENSLAND & VICTORIA. 
8281-287 Sussex Street, Sydney, N.S.W. 2000, Australia.
Phone (02) 264-8288. Facsimile (02) 267-8383 
Martin C McAlister, A.N.ZI.V., A.A.I.V.
Gregory J Preston, A.A.I.V., A.S.LE. 

Direct all correspondence for Professional Directory to General Secretary, NZ Institute of Valuers, PO Box 27-146. Wellington.
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EDWARD RUSHTON PROPRIETARY LTD
SYDNEY
Rushton House, 184 Day Street, Darling Harbour, NSW 2000 
Phone (02) 261 5533
MELBOURNE
461 Bourke Street, Melbourne Vic 3000 
Phone (03) 670 5961
BRISBANE
8th Floor, Toowon Towers, 9 Sherwood Road, Toowong, Queensland 4066

Phone (07) 871-0133 
ADELAIDE
83 Greenhill Road, Wayville SA 5034 
Phone (08) 373 0373
PERTH
40 St George's Terrace, Perth WA 6000 
Phone (09) 325 7211

ROLLE ASSOCIATES PROPRIETARY LTD
INTERNATIONAL PROPERTY 
PLANT & MACHINERY CONSULTANTS 
Level 1, 680-682 Darling Street,
P O Box 292, Rozelle, Sydney, NSW 2039. 
Phone (02)555-1900. Facsimile (02) 555-1440

SUVA
SOUTH PACIFIC ROLLE VALUATIONS

CONSULTANTS AND VALUERS IN PROPERTY,
PLANT AND MACHINERY
Level 8, Pacific House, Butt Street, Suva. P 
O Box 16011, Suva
Phone 304-544, 304-543. Facsimile 304-533
K Dakuidreketi, B.Prop Man (Aust), MIV (Fiji), R.V. (Fiji) 
A E O'Sullivan, R.V. (Fiji)
N Koroi 

Institute of Plant and Machinery Valuers

AUCKLAND
BECA CARTER HOLLINGS & FERNER LTD

VALUERS IN PROPERTY, PLANT & MACHINERY 132 
Vincent Street, P O Box 6345, Wellesley Street, Auckland. Phone 
(09) 773-410. Facsimile (09) 778-070
S Berry, M.LP.M.V., A.N.ZI.M.
W Blanchon, C.Eng, M I Mech. E, M.I. Plant. E, M.I.P.E.N.Z 
M Gerbich B.P.A.
R Gethen
B T Harrison, M.I.P.M.V., M.I.M.I. 
B P Kellet, C Eng., M.I. Mech. E., M.I,.P.E.N.Z.
M. I. P. M.V., R Eng.
R Maton, M.I.P.M.V. 
C Morris, Reg.QS
I H Smillie, B.C.A., A.N.ZI.V., Reg Valuer J 
D Walls
G Worner, C. Eng., B.E. (Mech)
D A Thomson, B.E.. M.App.Sc., C.Eng., M.I.C.E., M.I.P.E.N.Z.

DARROCH & CO LTD
CONSULTANTS & VALUERS IN PLANT, 
MACHINERY & PROPERTY
1 Shea Terrace, P O Box 33-227, Takapuna, Auckland 9 
Phone (09) 486-1677. Facsimile (09) 486-3246
A A Alexander, M.I.P.M.V.
C Scoullar, M.I.P.M.V. 
G Barton, B.P.A.

EDWARD RUSHTON NEW ZEALAND LTD
VALUERS & CONSULTANTS, PROPERTY, PLANT & MACHINERY
5 Owens Road, Epsom, Auckland
P O Box 26-023, DX 6910 Epsom, Auckland 
Phone (09) 609-595. Facsimile (09) 604-606
D Tomlinson N.Z.C.E. (Mech), H.N.C. (Mech), M.I.P.M.V.
T J Sandall
E Gill, C.Eng., M.I.Mech.E,M.I.Prod.E., Reg Eng. J 
R Birtles, Dip.Ch.E., M.N.Z.LMech.E.
D M Field

ROLLE ASSOCIATES LIMITED
INTERNATIONAL PROPERTY & PLANT & MACHINERY 
VALUERS & PROPERTY CONSULTANTS
77 Grafton Road, P O Box 8685, Auckland 
Phone (09) 309-7867. Facsimile (09) 309-7925 C 
J Pouw, M.I.P.M.V.
J G Lewis, M.I.P.M.V

March 1992

WELLINGTON
BECA CARTER HOLLINGS & FERNER LTD

VALUERS IN PROPERTY, PLANT & MACHINERY
77 Thomdon Quay, P O Box 3942, Wellington 1 
Phone (04) 737-551. Facsimile (04) 735-439

G Belcher, B.Com (VPM). A.N.ZLV., Reg Valuer

DARROCH & CO LTD -
CONSULTANTS & VALUERS IN PROPERTY 
PLANT, & MACHINERY
291 Willis Street, P O Box 27-133, Wellington 
Phone (04) 845-747. Facsimile (04) 842-446 K 
M Pike, MLP.M.V.

EDWARD RUSHTON NEW ZEALAND LTD
VALUERS & CONSULTANTS, PROPERTY, PLANT & MACHINERY
Woolhouse, Cur Brandon & Featherston Streets, Wellington
P O Box 10-458, DX 8135, Wellington.
Phone (04) 473-2500 exL819 Facsimile (04) 471-2808 
K Everitt M.I.P.M.V.

ROLLE ASSOCIATES LIMITED
INTERNATIONAL PROPERTY & PLANT & MACHINERY 
VALUERS & PROPERTY CONSULTANTS
6 Cambridge Terrace, P O Box 384, Wellington 
Phone(04) 384-3948. Facsimile (04) 384-7055
D Smith, A.M.S.S.T.,M.S.A.A., M.A.V.A., M.I.P.M.V. 
A J Pratt, MLP.M.V.

CHRISTCHURCH
BECA STEVEN
A DIVISION OF BECA CERTER HOLLINGS & FERNER LTD 

VALUERS IN PROPERTY, PLANT & MACHINERY
122 Victoria Street, P O Box 25-122, Christchurch 
Phone (03) 663-521, 797-965. Facsimile (03) 654-709 
J P Thomson, M.LP.M.V., B.E. (Civil), M.LP.E.N.Z, R Eng. 
C J Francis, M.I.P.M.V, C.Eng, M.I.Mar.E., M.I.Plant E.

ROLLE ASSOCIATES LIMITED
INTERNATIONAL PROPERTY & PLANT & MACHINERY 
VALUERS & PROPERTY CONSULTANTS
256 Oxford Terrace, P O Box 2729, Christchurch 
Phone (03) 799-925. Facsimile (03) 796-974
B J Roberts
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Publications and Services Available from the 
New Zealand Institute of Valuers 

ADDRESS ALL ENQUIRIES To THE GENERAL SECRETARY, P.O. Box 27-146, Wewr.toTON. 

Prices quoted include GST, packaging and postage rates and are for single copies within N.Z. (For multiple copies packaging and 
postage will be charged separately.) Cheques to be made payable to New Zealand Institute of Valuers. 

PUBLICATIONS PRICE INC PACKING & POSTAGE

AN INVESTIGATION INTO METHODS OF VALUING

HORTICULTURAL PROPERTIES

(J L Comely & R V Hargreaves) 2.50

ASSET VALUATION STANDARDS (NZIV) 1988

(issued free to members, otherwise by subscription) 52.00

DIRECTORY OF COMMERCIAL BUILDING COSTS 123.75

HISTORY OF THE NZ INSTITUTE OF VALUERS 25.00

Free to members, otherwise by subscription

INDEX TO NEW ZEALAND VALUER'S JOURNAL 1942-1988 FREE

INVESTMENT PROPERTY    INCOME ANALYSIS AND APPRAISAL

(R A Bell) Hard Cover Edition 64.00

Soft Cover Edition 52.00

Special price to bona fide fulltime students    soft cover 44.00

LAND COMPENSATION (Squire L Speedy) 1985 36.00 Limited stock only

LAND TITLE LAW (J B O'Keefe) 2.50

MAHONEY'S URBAN LAND ECONOMICS 52.00

Special Price to Bona Fide fulltime students 44.00

MODAL HOUSE SPECIFICATIONS/QUANTITIES/PLANS 1991 Edition (totally revised) 52.65

N.Z. VALUER (back copies where available) Free on request

RESIDENTIAL RENT CONTROLS IN N-7

(J G Gibson & S R Marshall) 2.50

THE NEW ZEALAND VALUERS' JOURNAL (back copies where available) 5.00

THE NEW ZEALAND VALUERS' JOURNAL

(subscription) 1991 50.00

(per copy current year) 12.50

URBAN VALUATION IN N.Z.    Vol. 1

(Re-written) R L Jefferies 1991 Per single issue 105.00

Special price to bona fide fulltime students 75.00

URBAN VALUATION IN NEW ZEALAND  Vol II

1st Edition (R L Jefferies 1990) Per single issue 105.00

Special Price to bona fide fulltime students 75.00

MISCELLANEOUS SERVICES AVAILABLE

CERTIFICATE OF VALUATION FOR INSURANCE PURPOSES (Pads 100 forms) 15.00

VALUATION CERTIFICATE  PROPERTY ASSETS (Pads 100 forms) 15.00

STATSCOM ANNUAL SUBSCRIPTION P.O.A.
SALES INFORMATION (Tape Diskette form, Microfiche Lists) P.O.A.

VALPAK, RENTPAK Software programmes P.O.A.
TIES & SCARVES in various colours: red, green navy & grey. 16.50

Scarves navy only

VIDEOS & HANDBOOKS
(All prices include one handbook)
Digging a Little Deeper) Additional booklets are 30.00

Sites and Structures ) priced at $6.25 each 36.00

The Cover Story (wall & roof claddings) additional handbook $10. 39.50
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NEW ZEALAND INSTITUTE OF VALUERS 
MISSION STATEMENT 

The New Zealand Institute of Valuers encourages its membership to develop high 
standards of professionalism and excellence through the provision of education, support 
services and promotion. 
The New Zealand Institute of Valuers' membership comprises professionally qualified 
persons who value, appraise, advise, consult, manage, arbitrate and negotiate in all 
respects of land, buildings and other real and personal assets. 

STATEMENT OF OBJECTIVES 
To achieve this the Institute will continue to 
1. Provide a framework within which members may advance their educational and

professional development within a diverse membership activity.
2. Provide a progressive organisation responsive to change and membership needs.
3. Provide channels of communication betweeen members, the organisation and

the public.
4. Encourage maximum member participation in the affairs of the Institute.
5. Develop, set and effectively maintain standards of practice for the benefit of both

the membership and public while ensuring fair and expeditious disciplinary proce-
dures are available.

6. Establish education, admission and categories of membership criteria and provide
appropriate pathways to admission.

7. Encourage research and develop viable services of benefit to members.
8. Develop closer association and cooperation with other professional bodies both in

New Zealand and overseas 

ISSN 0113-0315 


