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provisions therein respecting the renewal of such leases. The
st two leases were granted under powers contained in the

lesse was in the statutory form provided im the Wellington

aty Leasing Act, 1904,  The provisions for valuations of im-

rovements, and for a new lease in the first two leases. were

follows :—

[IN THE COURT OF APPEAL.]

THE DRAPERY AND GENERAL IMPORTING COMPAN
OF NEW ZEALAND (LIMITED) ». THE MAYOR, ETC
OF WELLINGTON.

‘And it is hereby agreed and declaved that not less than ten nor more
: twelve calendar months before the expiration of the term hereby oranted
such term shall not bave been previously determined by ve-entry under
proviso for re-entryv hereinbefore contained) twe separate valuations shali
made by three different persons to be appointed in wiiting as follows :
. ) . o . . by the said Corporation, one by the tenant, and the third by such two
E‘aﬁ.ﬁ.c pal ﬂovﬁou..&\_.o.z..lbmama]he:ﬁeﬁ]..%ﬁ.n...mrﬂzﬁ_w Ground-rent withouts = inted persons—one of such valustions to be made of all the buildings and
any Buildings or bﬁc rovements ikﬁm_nfﬁmia.&:;ﬁhcs, Corporaty .?.wamqmwuagm then on the said land hereby lessed, and the other of tho fair

Leaseholds Aet, 1885-—W ellingtorn City Leasing Act, J1904. : X - e .
anal ground-rent of the said land only, without any buildings or improve-
bs, for a further term of fourteen vears from the expiration of the term
by grented.  And not less than seven noe more than ten calendar months
ore the expiration of the term hereby granted a lease of the said land and
ises for such further term of fourteen years, condaining the same cove-
$ and provisions as are contained in these presents (including this present
vision and all clauses auxiliary or in relation thereto), shall be put up by
Corporation to public auction ab the upset price of the annual rent of the
land as valued without buiidings and improvements, subject o the pay-
ot by the purchaser at such auction of the value of the said buildings and
provements fixed by the valuers as aforesaid.  And in the event of any
2300 or persons other than the tenant becoming the purchaser at such
ction of the said lease for the said forther term of fourteen years, such
dperson or persons shall within two calendar months from the date of such
.&Eﬂow pay in cash to the Corporation for the henefit of the tenant the
ount of the value of the buildings and improvements so fixed as aforesaid,
1 also enter into a lease of the said Premises for the said further term at
annual ground-rent at which the said premises shall have been so sol@ at
ch agction. And the Corporation (all rents and outgoings having been pre-
Held by the Court of Appeal (Shout, O, and Willigms, Edweords, ,uB ously paid) shall at E._w expiration of the ﬁo_;.S J@.ﬁog\ mﬂ.mmuam. pay over to
Cooper, J.J.).— : enant the amount of the value of &ve.mﬁm Buildings E.».Q, improvements

: ’ i to the Corporation by the purchaser, without any deduetion whatsoever.
L. That, in respect of all three leases, the true basis on which thel

valuzrs must proceed was that there were no buildings or improvemen
on the land, and they must ascertain what a prudent lessee would givy
for the ground-rent of the land for the %erm, and on the conditions a3
to renewal and other terms. &c., mentioned in the lesse.

The plaintiff company was the holder of three Corporation leases fr
the Wellington City Corporation. The leases sll contained renewal po
visions. In the case of two of them it was provided (see section 3
the Wellington Corporation Leaseholds Act, 1885) that at the end of 4
term they should be put up to public auction at the upset price of th
annual value of the land only, without regarding the value of any buildings
or improvements ; and this was to be calculuted upon a valuation to.
made of “the fair annual ground-rent of the said lond ouly, without an
 buildings or improvements, for a further term of fourtesn vears fro
“ the expiration of the term bereby granted:” 1In the third lease there wi
provision for renewal without the necessity of public auction. A valuatig
was to he made “of the annual rental of the said demised premises for
“term of fourteen years, to commense from and after the expiration
“the term hereby granted,” and also a provision that “in ascertaini
“sueh new rental the waluers shall not take into consideration the vala
“of any building or improvements then existing upon the said demised
* premises, but they shall value the full improved ground-rental of th
“said premises that ought to be payable during the said new term.”

In the third lease the provisions for renewal were, —

And it is hereby also agreed and declared that if the tenant shall, at [sast
calendar months before the expiration of the ferm hereby granted, serve
the Town Clerk of the Corporation, or leave at the public offices of the
Gorporation. a notice in writing addressed to the Corpumation, signed by the
i, or signed on bebalf of the tenant hy its attorney or agent or solicitor,
ting the desire of the tenant to have a valuation made of the annual rental
e said demised premises for a term of fourteen years to commence from
after the expiration of the term hereby granted, and naming an inde-
dent person appointed by the tenant to act as its valuer for the purpose
ach veluation, and containing an address at which all notices under the
Fisions hereinafter contained may be served. and if the berm hereby granted

2. That the valuations to be made under the said leases were submissi
sions within the meaning of the Arbitration Act, 1908.

OWHQHZ.PHHZQ summons under the Declaratory Judgments
Act, 1908, for an order interpreting three certain deeds of leas
dated respectively the Tth of January, 1892, the 16th of March
1892, and the 30th of September, 1905, and particularly th

C.A,
1912,

Wellington Corporation Leaseholds Act, 1885, and the third DzarEry avo

GENERAL
TMrorTING
Company
oF
NEw ZEALAND
'8
Mavor, &c.,
OF
WELLINGTON.




500 COURT OF APPEAL. [Vor. X2 (X1 GOURT OF APPRAIL, 6501

LA mrmc.:tnwcﬁﬁ.wijm. been mwﬂﬁ..s_mﬂma:r.ﬂ H.a.ocm.ﬂ% or :ﬁr_i.ﬂ.‘wmo. then and in ; full and mabﬁﬂo.c«@m ground-rental of the said premises C.A,
lo12. case the following provisions shall have effoct, namely :— : to ayable during the said term.” 1912,
—— 1. A valuation shall be made to ascertain the said snmual rental.  Su £ ought be payabie e o —_—
Uhmﬁvﬁww ARD valoation shall be made by three independent persons, one appointed by 0 all three leases,— Drariry axn
'ENTRAL a5 aforesad P b ; ich 2 . . . AEFERAL
IMPORTIG tenang s niﬁwﬂo,ﬁwn.w.oma %o be appointed by the Corperation ?.m which app Whether the valuations of ground-rents to be made I MPORTII
Coypaxy 0t notice in writing under the common seal of the Corporation, or signed: I

he provisions of the said leases respectively are arbi- Comraxy
' OF

o the Town Clerk or otherwise on behalf of the Corporation, shall be served u n ) i .
as opposed to valuations, and the said leases are NEw BEALAND

New Zeanawn the tenznt, ov lefi at the address for service contained in the notice serve

-, it as aforesaid, at least five o.ﬁ,@sm.@a months before .\mg .@H?ﬁ@aﬁp of the § ssions ° within the ..Smmﬁmﬁm of the Arbitration »PQF .
Mavor, &c, hereby granted), and the third valuer {0 be appointed by the two wval -al ' hitrad ki h Maxor, &,

. OF appointed as aforesaid by writing under their hands before proceeding to and whether .ﬁﬁm vaers are arbitrators within the or
WELLINGTON. valgation. i -of the saild Act. WELLINGTON.

2. At least three calendar months before the expiration of the term herd
granted, and not afterwards, the said three valuers, or any fwo of them, g
make their valuation, and reduce the same in duplicate into writing, ..
sign each of such writings. and also at least three calendar months before;
expiration of the term hercby granted, and nap afterwards, serve one of &
writings upon the Town Clerk of the Corporation, or leave the same o
public offices of the Corporation, and serve the other writing upon the te
or leave the same for it at the address for service conmtained in the noti
served by it as aforesaid.

..w. Skerrett, K.C., and W. H. D. Bell, for the plain-

first two leases (Tth of January, 1892; 16th of March,
ere granted under the Wellington Corporation TLease-
Yet, 1883, sections 3 and 5 of which are lmportant,
ords of importance in section 3 are, **shall be put up
ublic auction at the upset price of the annual value of
land only, without regarding the value of any buildings
F improvements thereon.” {See also provisions for renewal
L leases.) The dominant words in the renewal provision
the fair annual ground-rent of the said Jand only,
before the wz@b.m.ﬁo.b of the term hereby granted, then and in such case out any buildings or improvements, for s further term
valuer appointed by the tenant shall, at least three calendar months hefor P )
expliation of the term hereby granted, and not afterwards, make, reduce i ourteen years from the expiration of the term. The
writing, sign. and serve the valuation in mauner hereinbefore provided al meiple is that at the expiration of the term the tenant is
5. Bach party shall pay the foe of the valuer appointed by such part et full value for his improvements. There are no jm-
i half the fec of the third valuer, covenants for repair and insurance, the reason being
he buildings are regarded as belonging to the tenant.
the last lease (30th of September, 1903), +this is
under the Wellington City Leasing Act, 1904. The
4. Is the fair annual value of the said land to e asG as passed to do away with the necessity of public
tained by arriving at its fee-simple value as if no build on, which was found to be incofivenient and to lead to
existed thereon, and fixing the fair annusl ground-rent at some tice to tenants. This lease has a provision for building.
bercentage on such freshold value without any regard to & also provisions for valuation on expiry and renewal.)
valuable building actually existing thereon or to the PUIPO: ease is In the statutory form given in the Act. (See
for which any such building is designed, suitable, and used 4 of Act, first proviso, “ Fair annual ground-rent.”)
7. What, under the provisions of each of the said " two eases are building leases, with no restriction as to the
leases, is the true basis on which the valuers should asce f building. The safeguard to the Corporation is that
the fair annual ground-rent of the land included im the s ant will make the best use of the land., There 1% no
lease only, without any buildings or improvements, for -th ction between the three leases. Tn the first leases, in
renewed tezm ? enewal provisions the word ° without” does not mean
As to the third lease,— ard,” but simply “exclusive of.” If the word does
8 In the case of the lease of the 30th of September, 1 Ewmb “ distegard,” then the true principles of the leases
the like questions arise as to the interpretation of the wo ese:  that the tenant is to get the full value for his

3. In ascertaining such new rental the valuers shall nnt take into con
sideration the valae of any building or improvements then sxisting upon
seid demised premises, but they shall value the full improved ground
of the said premises that ought to be Payable during the said new torm.

4. If the Corporation shall fail or neglect to appoint and notify
appointment of its valuer in manner aforesaid at least five calendar mon

The Court was asked to answer the following out of ¢
questions pub in the summons :—

As to the first two leases—
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C.A. improvements, even if the landlord thereby loses. This is
1912 groundwork and basis of the first two leases, for the firss vah

L —

?MEE. snp flon t0 be made -is that of the tenant’s lmprovements, If
ERERAL 3 3 s . ) g
Irvomm,  Arbitrators find on the land a costly building which canno

Comesny  easily altered, that building determines the use to which the:

% %0 be the guide, that might operate to tenants’ dis- C.A.
sge.  The land must be considered as if vacant: the  19i2

ing erection 13 part of the capital cost of the building, Drarery axp

not to be taken into consideration when assessing the GENRAL
) I¥PoRTING

¢ Compaxy
OTF :
—_— i8 to be put, and : : : 3 i 3
Wuw NeEE? to this s%m , O,wﬁﬁw miu.awﬁoa are to fix the 4.&5@ accord uT, C.J.—But some deduction must be made for this, g o0
MaYOR, &C. 4t the - ; Wa erwise, if a tenant puts up a suitable build .considered as loss of rent or capital expenditure.] v
i e time of his lease he loses the value of his Improvem nimproved value” is defined in the Valuation of TLand E:.M_m e

WELLIFGTO N, Hm the land afterwards becomes suitable for another user:
rises m value. If the building becomes entirelv unsuitable
the locality bv the end of the term the mwvmdmmﬁowm can t
that into consideration, and fix the wvalue according for:
new use, allowing some compensation, by way of mwbmwbq :
by reduction of new rent. The fee-simple value omBo ne

* determine the rent of the land, for a person mav give m
@mﬁ the present value, looking to future increment Mo Tec
him, or the value may be raised by local speculation. If, k
ever, the rent is to be fixed on the value of the land &
vacant, and the existence of a building disregarded, the a;
trators must take into consideration—-1, that in order to. &
rental a large sum of money wili have to be expended on
building ; 2, that during the erection of the rsmﬁwsw.
tenant will lose rent; 3, that the temant may not obtain
whole value of his improvements at the expiry of the term #
the land becomes suitable for another user and so rises
value. The most reasonable comstruction is one shat will
the best aggregate rent to the Corporation: and s construck
under which a tenant should pay a fair proportion of . wha
a prudent owner who had taken up land when the lease. w

mamsﬂmm éocﬁ wmEmﬁumoﬁomwwmwmmmmm@gm present thy
would do this. “

908, and the principle of that Act is very much the same WELLINGTON.
‘principle for assessment of rent under these leases. A .

he Valuation of Land Act. T the tenant has had the
ne to erect  building which afterwards becomes un-
the loss falls on him, and not on the owner. With
to the third lease, it is a perpetual lease with a
on- of rent every fourteen vears. The words “ full and
ved ground-rental 7 only mean the best rent obtainable.
 nothing as to the use to which buildings are to
Another question arises, as to whether the ascerbain-
of rent is to be by way of valuation or arbitration. Our
tion Act is different to English Acts, and English cases
apply. The words in the New Zealand Act are, * under
ission,” and that includes a valuation. In re Wallace(2)
sion to the contrary, but His Honour's attention was
ed to the amendment of the Act of 1900 by the Act

Skerrett does not dispute that a valuation is now a
i 1 to arbitzation. ]

Brglish cases are : In re Williams and Stepney(3) ; In re Wilson
n Counties Nawvigation Company(4). In the term * fair
‘ground-rent,” “annual’ means “same rent through-
e’ term.”  “ Fair rent” has been discussed in following
der Irish Crofters Acts: dAdams v. Dunseath(d) ;» Gos-
Alezonder(6); Nolan v. FLee(T). “ Ground-rent” is

T. F. Martin and O Shea, for the defendant
The principle and the basis of the lease was an atternpt
to divorce land from buildings on it. The land belones
the Corporation, and the buildings to the tenant. Hw@u)
two leases are not strictly building leases, for there are
covenants for building, repair, insurance, &c. The tenant |

left to put the land to any purpose he pleases. The con. 7. L.R. 555. (7) [1904] 1 Tr. 20.

struction of the plaintifis necessitates the reading into %M ‘ az. L.R. 86 (8) 1 Mer. 26.
renewal clause a provision by which the arbitrators would b 12 Q.B. 257, (9) 6 DeGh, M. & G. 33, at p. 26
to take into consideration the buildings on the land, and.ihe uwm.m.ﬂmr A S mww mnw@MMH mowwa_nc 398

use to which they are put. If the use to which a build Ir 139 {12) Tth ed. 135.
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A Sherrett, in reply - aragraph 8 of the summons states,— CLA.
: : : s . : : 5 1912,
w:w Rental is to be the fair rent a man would give 1f 1h . were Tn the case of the lease of the 30th of .mmvdﬁaomﬁ 1905,

DRAPERY 4ND vacant land. : . ¢e questions arise as to the interpretation of the words Dsrsex axp
GEXERAL : + - . - FENTR
Trotrise Cur. adv. vulf full and improved ground-rental of the mm“_.m premises DxeosTrve
CoMpaNy ) ’ Corpaxy

Ow . ; . , ) OF

Nuw ZEALavp Srour, C.J., delivered the uﬁmmﬁwwﬁﬁ_ of the Couxt ¢ is this further question,— NEew ZEaLaxp

) 9 . g - .

Mavon s follows = Whether the valuations of ground-rents to .v@ made Mavan. &e.

or This is an originating summons issued under the er the provisions of the sald leases respectively are or

WELLINGTON.

thority of the Declaratory Judgments Aect, 1908, raising e
taln questions as to the construction of three instrumens
lease.  The plaintifis are lessees, and in two leases th
Is provision that a valuation is to be made “of the
“annual ground-rent of the said land only, without
- “ buildings or improvements, for a further term of fous
“ years from the expiration of the term hereby grant:
The questions in this summons which the parties d
answered are,—
“4. Is the fair annual valuc of the said land to be ase
“tained by arriving at its fee-simple value as if no build
“existed -thereon, and fixing the fair annual ground-rert
some percentage on such freehold value without any regs
‘to any valuable buiiding actually existing thereon or o
purpose for which any such building is designed, sultable.
and used ? ».
“ 7. What, under the provisions of each of the said ¢
“ leases, is the true basis on which the valuers shounld aseert;
“the fair annual ground-rent of the land included in the -
“lease only, without any buildings or improvements, for

trations as opposed to valuations, and the said wwmmom are WELLINGTOX.
hmissions > within the meaning of the Arbitration Act, srovr C.
and whether the valuers are arbitrators within the  ——
ning of the said Act.” -
to question 4, the Court is of opinion that ﬁyw proper
is “No.” The interpretation of the clauses referred to -
ppear in answer o question T. . .
to question 7, the true basis on which the valuers must
is that there are mo buildings or improvements on n.bo
They must ascertain what a prudent lessee would give
mamﬁsmémﬁ of the land for the term, @,@ on the
ns as to renewal and other ferms, &e., Soﬂﬁos.m&. in the
They must put out of consideration the fact—if 1t ,vm a
that there are buildings or improvements on the rw:a._..

 the questions raised in paragraph 8, we are of opinion
ere is no difference in the mode that has to be followed
ng the ground-rents under the third lease from that of
T two leases. ) N
to question 9, it was admitted that the provisions as to

; s " in the meaning of the Arbitration

113

(19

€5

wations are ©* submissions
‘ renewed term ? 7 et 1908

As to the third lease, there is a provision ascertaining:
proper annual ground-rent for a part of the term. That pr
vision is, “In ascertaining such new rentals the valuers s
“not take into consideration the value of any building o
" Improvements then existing on the demised premises, he
“they shall value the full and improved ground-renial of the
" said premises that ought to be payable during the said ne
“term.” There is also provision for ascertaining the grouns
rent in the case of a renewal—viz, “In ascertaining such n
“rental the valuers shall not take into consideration the vab
“of any building or improvements then existing upon the s
“ demised premises, but they shall value the full and tmproye
“ ground-rental of the said premises that ought to be payable
* during the sald new term.”

tors for the plaintiff @ Chapman, Skerrett, Woylie, &

defendant :  J. O'Shea, Cily  Solicitor




