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RUSSELL MSVEAGH

18 September 2003

John Benn

Manager, Forest & Land

Carter Holt Harvey Forests Limited
Private Bag 82106

Manukau City

AUCKLAND

Dear John
CHHF ROLL OBJECTIONS - RIVERHEAD LVT DECISION

PAGE

F=884

1.  1enclose a copy of the Land Valuation Tribunal's reserved decision relating to
Riverhead. | have get out my preliminary cbservations regarding the decision

below.

2. The Tribunal assessed Riverhead's land value to be $9,570,000.

The

Tribunal'e figure Is approximately $2.5 million less than that contended for by
the Crown, and approximately $1 million ess than that contended for by the
Rodney District Council. In that senee, it is & victory for CHHF. However, the

Tribunal's figure is significantly mare then the $4,238,335 contended by CHHF.

3. Regrettably, the potentially damaging effect of the Whitford sales evidence we
discussed has become a reality. In comparing "like with like”, the Tribunal
regarded the Whitford sale gs strong primary evidence and gave little or no
welght to the Kaipara Hills sales relied upon by CHHF.  The Tribunal also
comments adversely (paragraph 29) on the fact that, despite being the vendor
in the Whitiord sale, CHHF did not address the sale in its evidence in chief, nor
did its valuers take account of the sale in their land velue assessments. As you
know, neither we, nor CHHF'g valuers, were aware of the Whitford sale until

the Crown filed Its evidence in chief.

4. Although disappointing in relation to Riverhead, there are significant positives
in the decision for CHHF's CFL estate as a whole. The Crown's attack on the
established precedents in Tahorakur and Eyrewell failed. Not only was the
approach in Eyrewell endorsed but 2 20% deduction (rather than the 15% in
Eyrewell) was applled. The Crown’s arguments regarding Treaty claimants as
hypothetical purchasers of the land and the effect of section 21 of the RVA

were 8i80 unsuccessful.

5. Ultimately, however, the prime driver of the Tribunal's assessment was the
Whitford sale, with the Watercare sale serving as post-date confirmatory

evidence,
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BEFORE THE AUCKLAND
LAND VALUATION TRIBUNAL LVP No. 003701

IN THE MATTER OF Thbe Rating Valuations Act 1998

AND

IN THE MATTEROF  An Objection to Reting Valnation Assessment
30900/18302

BETWEEN CARTER HOLT BHARVEY FORESTS
LIMITED
Objector

AND RODNi‘:Y DISTRICT COUNCIL
First Respondem

AND LAND INFORMATION NEW ZEALAND
Second Respondent

Before the Aucklapd Land Valaation Tribunal:

Chaijr: His Bonour Judge ] D Hole
Memhexs: P J Mahoney Esq
J W Charters Esq
Dates of Hearing: 12,13, 14 and 15 May 2003
21 and 22 July 2003
Cougsel: Mt G P Curry & Mr S L Cogen for the Objector
Mr C Mitchell for the First Respondent
Mt M T Pazker for the Second Respondent
Date of Decision: 18 September 2003

RESERVED DECISION OF THE TRIBUNAL
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INTRODUCTION

[1]  This objection relates 1o the Riverhead Forest land, which is located to the northwest
of Auckland City near Kumew It consists of two blocks and has an area of 3809 hecrares.
The terrein is rolling with some steep gnllies. Small lifestyle blocks suround the forest and
from higher points there are distant views of the Waitemata Harbour and Auckland City
including the Sky Tower. Between the two blocks is Jand owned by Watercare Services L1d
which was scquired in 2000 for a future dam.

[2)  The land is subject to the Crown Forest Assets Act 1989 (the “CFA™) and Carter Holt
Harvey Forests Limited (“Cartars™) have a licence to occupy the land pursuant 10 a Gown
Forestrv Licence (the “CFL”) issued under that Act.

[3]  This proceeding arises from an objection to a land value asscssment in 3 rating
valuation as at 1 September 1998 upder Section § of the Rating Valuations Act 1998 (the
“RVA™). The Rodney District Counci] (“the Council™) carmried out the valuation ihrough its
agent Quotsble Value New Zealand. Land Information New Zealand (“LINZ™)'s interest in
the proceeding arises as it is the agent of the Crown which is the owner of the fee simple of

the land and the licensor under the CFL.

[4]  The assessments of land value by the various parties are as follows:

Carrers: $4,238.235
Council: $10,440,000
Crown: $11,963,500

[5] AXthough te case for both respondents was conducted by LINZ, which ¢id not objest
10 the vatuation, the contest is between the Council’s valuation of $10,440,000 and Carter’s

acsessment of $4,238 235.
RATING VALUATIONS ACT 1998

[6]  The rclevan provisions of the RVA are:
“Land” is defined in secvon 2 as:
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I ond" means oll land, sencments, and hereclioments, whether corpareal or incorporesl, In
New Zealand, ond all chattels or other inierests in the land and all treas growing or standing

on the land: "

“I and value” is defined in section 2 as:

«»{ and value”, in relation to any land, and subfect to sectfons 20 ond 21, means 1he sum that
e cwner’s estate or interces! it the land, if unencumbered by ary morigage or othar chorge,
might be expacted to rcalise at the time of valuation i

fa) Offurcd for sole on sweh reasonable nermys and conditions as a bona fide xeller might
be expacted 10 impose; ond

@) No improvements had bssn made on the land:"

Section 20 provides:
“Value of rrees and mingrois
() The value of ony treet It wet to be Inchuded i any valvation under 1his ,?d
unless the trees are fruit frees, nus irees, vines, berry fruit bushes, or live
hedges,
2 The voiue of amv fruil treex. nwt trect, vines, berry frult bushes, or live

hedges it not 1o be taken Inio accowrt in assessing the land valve of any
raring unit under thie Aet”,

Scxtion 2] provides:

“Value of land subjfact 10 lease

fi)

2

For the purpese of desermining under this Act the capital vaiue or Jend
wolue or cowmacd valug of @ rating mnit 2het is subjuct o o leare;-

(@ Ragord Ir 10 be hod to the desirpdfiity for rating purposes of
preserving with contemporeneoxs roll valscs of
comperable percels of lond: and

@) Ay [sosa proviviprs or crEASIaNCCt particular 10 the properdy
concerned thet do not rofiect the prevailing market condstions ot
the date ¢f vaiuerion are to be disregarded

This section gpplic for the pwposes of determining vaiations for the
purposes of this Act and vhe Local Goverrment (Raring) Act 2002 only, ond
is mor intensded to clter the definktions of the temy “cgpiial volue” omd
“land valne” in the case of valuations mode other ihan for rafing pwposes
wnder any other Act or docsment ™.

P.006/021
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RELEVANT CASES
[7]  Pant of the long title to the RVA states that the RVA was intended to repeal the

Valuation of Land Act 1951 and generally to restate the law relating to valuation of Jand for
1ating purposes. The most imporiant decisions relevant to this objection are:

[

CHHF v Valuer Genmeral (LVT Norb Cemterbury) LVP 373/95 & 378/95,
11 February 1998 (Eyreweil and Mount Thomas).

CHHF v Voluer General (HC) 7/98, 27 November 1993 (Eyrewell and Mount

Thomas)

Vaiuer General v Mangatu Inc (1997] 3 NZLR 641 (Mangats).

Valuer General v Fletcher Challenge Forests Limited (LVT Rotorua) V2/%4, 7 Jupe
1996 (Takorakuri)

Fletcher Challenge Forests Limited v Valuer General (1997) 3 NZ ConC 192,490
(Tehorakuri)

Fletcher Challenge Forests Limited v Valuer Gencral (CA) CAI119/78,
17 September 1997 (Tahorakuri)

Fleicher Challenge Forests Limited v Valuer General (HC No 2) AP 35/96,
25 August 1998 (Takorakuri)

All of these decisions were under the Valuation of Leand Act 1951. However, the

principles they establish yemain relevant under the RVA.

PRINCIPLES ARISING

[®]

Soms principles arise from a consideration of those cases which are relevan here.

@ It is the owner's estate o intetest I the land, not the fee simple, which is
being valued (Mangain 3l page 649).

PAGE B6/113
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In order of prefercnce and reliability, like should be compared with like. For
example, if it is forestry Jand that i being valued then sales of forestry land

chould first be considered; followed by sales of pastoral jand to be uscd for
forestry: followed by pastoral to pastoral sales (Tahorakuri, CA, page 2).

As the definition of “land” includes “all trees growing or gtanding on the
land”, yet the value of trees is excluded in any valuation pursuant to 5 20(1)
| RVA, the valuation must exclude the value of any trees growing on the Jand

but their presence must not be ignored (Tahorokuri, CA, page 2).

Mr Armstrong, the valuer for LINZ, argues that the cost of preplanting and

other rotational costs were reflected in the value of the trees and not land

vahe. The Tribunal considers that if the presence of the trees is relevant, then
the impact (if any) they may have on Jand value must be t2ken into account

Whilst preplant costs may be reflected in the value of trees growing on land.

those costs may also be relevant in determining what a prudent buyer would

pay for ths land, In Eyrewell and Mount Thomas the High Court commented:
“Since we are ¢f the view rthot the land suust be valued jor forextry pwposes.
we think ¥ m:;a*pable thot forasery-specific risk foctors must be rcflecied in
the valuation. This ks beccse it is what a forester worid pay for the land
that fixes s mazimum alwe for present p ex Foresiry-specific risk
Javiors such a3 fire and wind-twow will, in he lorg run, cffect the renen
from the foress. The forester's onalysis of the likely retuns will be reflected
in the licence foe or rental which the forester it prapared lo pay the lond
owner or altematively in the price ot which the foresier will be prepared 10
buy tha land. The vale of the Jand to the Crosen is 1o be assestad in terms of
its forestry wsc and the markes rerwn whick the Crown con expect 10 derive
throughout the tarm of the CFL mat be affected by the income which con be
derived _from the lond for foresey purposes. Whot i percetved as being

likely 10 Impoct on the forexter will impac! on the revernie which the Crown
zan derive.

“The valuation is made on the statutory premise that the owper will sell its
estote or interest in the land. The definition envisages a notiopal sale by a

willing but not anxicus seller 10 the hypothetically willing but not auxious
buyer. It explicitly assumes 2 “bonc fide” seller”. (Mangatm page 649).

The value js what a willing but not anxious seller would sell for sod what a
willing bur not sxsiows buyer would be prepared to pay for the propesty. As in
most valuation mstters, “4t mmust be assumed that the hypothetical purchaser is
a person of reesonable prudence, propetly informed as 1o all relevant facts™.

PAGE 97/13
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(Mapgatu page 649). Thus, contrary 10 Carters' submissions, the valuation is
not determined merely by what the hypothetical prudent purchaser will poy: it
also takes into account the atitnde of the willing but not anxious seller. It
endeavours to detenmine the nsture of the agreement both parties will reach,
Because this involves an elememt of entering into the joinds of both
bypothetice] parties, valuation of Jand under the RVA is not solely an exact or
methematical discipline. It is for this reason, for example, that the Toibunal
places little or no weight on the Land Expectation Value (the “LEV”) evidence
adduced by Mr Liley for Carters. That evidence was predicated by the
requiremens of the prudent forestes purchaser. It had 1o regard to the attitude
of the willing but not anxious seller. Whilst the LEV evidence provided a
vseful ecopomic 160), by definition it excluded the vendor. As Mr Liley said
at paragraph 2.2 of his bricf: “The standards “(viz NZ Instinate of Forcstry
Forest Valpation Standards (1999))” go on to say “in cornmon Janguage, LEV
is the maximurn that can be paid for land 10 achieve a given rate of project
return™. (Furthesmore, the LEV evidence was not supported by refcrence 10
specific market Jand sales evidence).

While no one ¢an sver be excluded as a possible purchaser, an tnquiry under
the RVA assumes a sale and ot the possibility of a sale. It follows that it is
legirimate 10 consider who the hypothetical purchaser might be (Mangatu
page 650). However, because 10 one ¢an be excluded, the valnetion should
not proceed merely on the basis of one likely hypothetical purchaser (as
suggested by Carters).

Land raust be valusd for jis highest and best use (Eyrewell and Monot
Thomas page 14). Carters claim that the highest and best use of the Jand js
forestry. This §s becanse the Jand is already in forest and that it is subject 10
the CFA and a CFL which, in practical terrus, restricts its use. XINZ points
out, however, that if one disregards the CFA. and CFL, the highest and best usc
of the 1and is forestry coupled with some subdivisionel potential for lifestyle
puxposes. Cartexs did not contest this.

PAGE B8/193
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In using sales of pastoral Jand to ascertein the value of forestry land, it may be
appropriate 1o make adjustments to rsflect such msnters as preplant costs,
differing lot sizes, market conditions, fertility, Jand contour classification and
cuch like. In Twhorakuri, the Court of Appeel remitted that care back 0 the
High Court for such adjustmexts to be made. The Court of Appeal was careful
1o state at page 2 that it had heard no argument 2 to whether the valuation
method used wes appropriate or not. In those circumstances it nejther cast
doubt on the method nor endorsed ft. LINZ argued that Tehorakuri was only
relevant when there are no forestry Jand seles available as market evidence. k
is normal in al] valuations involving the comparison of one sale to another to
make adjustments to account for relevant verisbles Both parties in
Taborakuri sccepted this. There seenss to be no reason that the usual principle
should pot apply in a1l land valuations. Whether o pot there is an adjostment
or the extent of any adjustment will depend on the evidence sdduced in each
case. Whilst, for example, in Tahoraksri it was held tha the evidence
overwbelmingly supported the proposition that in respect of forest land 1t is
not appropriate 10 provide a discounted per-hectare rate for an area of land the
size of 1he Taborakurl Forest, this was 2 conclusion based on the evidence

adduced. The proposition stated by the High Court al page 15 that the
discount that would apply in the pastoral market would not apply in the
forestry market can be displaced if there is evidence disclosing chaoging

market conditions.

VALUATION METHODOLOGY

[10] Tbe Tribunal agrees with the approach takep by the High Cout in Eprewell and
Mbount Thomas. First, the valuer monst assess the freehold equivalent value (“the FEV™) of
the Jand. In doing so, it must ascermain if there js sales evidence comparicg like with like. i
so, then this evidence must be treated as the primary sales evidence. The valuer is only
entitled 1o take imo account sales which occurred on or before the valuation date of
1 September 1998 as primary sales evidence. However, it is entitled 10 vse subsequent sles

for confirmation if appropriate. )f necessary, the values may then consider sales evidence of
more disparate land but the more the land sales evidence relates to land less like the subject

PAGE A3/19
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Every adjustment that is
reached.

land, then the greater the need for adjustments will become.
required hax the tendency of creating greater unceriginty in the ultimate FEV
[11) Having ascertained the FEV, the valner shonld make such deductions as arc
appropriate which may be occasioned by the CFA/CFL segime.

THE FEV

[12) Atparagraph 5.2 of his closing submissions, counse] for Carters stated:

~There is a hierarcin® of comparable evidence, which was confirmed &y the Court of Appeal in
Tahorskeri Foresmy-forestry sales are the best evidence, followed by pastoral-forestry
sales and, lastly, pastorol-pastoral soles (Taborakuri CA page 2). Duc to the pavelty of
comperable ferestry-forexiry soles. CHAF has relied upon ihe best avedlebie evidence,

namely salcs of pastored land for forestry purposes.

5.3 Comperabiity of cvidance, and comporing “ltke with like”, Is a basic principle of
valnorion methodology™".

s argued that LINZ had not compzred Jike with like (viz. forestry sales with
sales) and that it bad considered non-comparable evidence including non-forestry
and pastoral-pastoral sales. The problem with this argument is that, if ope considers the
highest and best use of the Riverhead land disreparding the CFA/CFL regime, forestry is not
its sole highest and best use. Its lughest and bast use is foresty with some Jifestyle

subdivisional potential. The CFA/CFL regime must be disregarded to obtain en FEV. As
soon a5 the regime is ignored, the similsrities betwoen the Whitford Jand and the Riverhead

land become obvious.

f[14] IMmMadtotbeWhiﬂ'ordFmtstsaleandanalysedthisasitabasisfor
” comparison with Riverhead. It is keown that the purcheser acquired the Whitford property
partly because of its subdivisional potential. 1t was not immediately subdivideable but it

undoubtedly had the potential.

[16] It was cJaimed on behalf of Carters that the purchaser of the Whitford Forest was not
a forester. The Tribunal bas already commented that it is inappropriste in cases of this nature
to restrict the pradent hypothetical purchaser to 2 specific type. In the Tribunal’s opinion, it .
matiers not that the purchaser was not a forester: indeed, the purchaser acquired the fand with
a view 1o holding it for a period of time 10 realise jts full potential and emered into a forestry
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agreemert with the vendor, Carters. The Tribunal considers that the Riverhead Forest land
would also attract a similar type of purchaser.

[16] The Whitford Forest land is very similar 1o the Riverhead Forest land. Both are close
10 Auckland City. Both properties have similar lifestyle subdivisiopal potential. The bulk of
each property is in established forest. Both properties are of substantial size. 1n these
circumstances, the Whitford Forest Jand sale becomes the primary sale 1o which the Tribunal

must have regand.

[17] The next most relevant sale is that of Watercare. However, this sale can only be used
for confirmatory purposes as it postdates the reveluation date. Nevertheless, it is situated
between the two blocks of the Riverhead Forest aud possesses many of the same
characteristics. The Watcrcere land was acquired by a LATE as a potesmial dam sim No
cvidence was called by either party os 10 the circumstences petaining 1o jts purchase. The
only information which the Tribunal has received es 10 jts purchase is a letter dated 6 Avgust
2002 addressed 0 Mr Reynolds, the valver for Carters, and which is Appendix A w his
rebuttal brief, This )etter comprises hearsny evidence and must be trcated accordingly.
However, as both parties referred to it and gecepled its veracity. the Trbunal records it. 1t
states that the Watercare Jand wes purchased as a strategic asset as Watercare wanded the Jand
as a potentia) dam site. Watercare commissioned a sumber of valuations of the propexty prior
to its purchase in September 2000 (after negdtiations lasting over a pariod of two 1o three

years).

[18) The Watercare land was valued on the basis that forestty was not necessarily iis
highest and best vse and that, norwithstanding the crop 2lready on the land, the value of the
timber wes cxcluded. It recognited the property’s subdivisional potentfal, its proximity 10
Auckland metropolitsn area and that there was an established road petwork. Significantly, all
of these factors also apply te the adjcining Riverbead land except that the igsue of its strategic
importance does Dot arise.

% There is no evidence before the Tribunal that the price paid for the Watercare land
was inflated becanse of its potential as a dam site. Significantly, the sale price of 1be
Watercare land bears a close relationship to the price which was paid for the Whitford
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property on a dolar-per-hectare basis. In these circumstances it is legitimate to regsrd the
Watercare sale a5 confirmatory evidesce of the validiry of the Whitford scle.

WHITFORD FOREST SALE

[20)  The only analysis of this sale was undertaken by Mr Armstrong for LINZ. Obvicusly
Carters did not consider it a relevant sale as its valuer gave no evidence on it. This is

surprising as this was the only truly comparable salc of foresiry land on the fringe of the
Aucklond metropolitan arca known at the valvaton date. The Tribunal has considered the

points raised in relatively minimal cross-examination on bebslf of Carters but notes that the
analysis itself wag not disputed.

[21] Mr Amstrong confinned that the Whitford Forest land was offered for sale by tender
by Carters in 1997. The property comprised a total of 1688.89 hectares in o total of 13 titles,
some of which were Jandlocked, and a subdivisions] potential for seven lifestyle blocks. The

property was purchased by Kiwi Iocome Trist in September 1997 at a total price of
$8,250,000, which included a value of $1,600.000 for tha trecs, Jeaving a prioe paid for land

and improvements of $6,650,000. Mr Armstrong, in his analysis, deducted the valve of
improvements and seven sites available for immediate (i.c. eight months) sale ta provide an
indicated net sale price for the forest land totelling 1408 hectares at $4.123,366.

[22] Mr Armstrong forther anatysed this forestry land component 10 reflect:
393 hectares of easy contour ground based Jand at $3,421 per hestare; and

1015bectares of steeper hill country (heuler) at $2,737 per hectare.

WATERCARE SALE

[23] This property (which is between the two Riverhead Forest blocks and comprised
1050.9351 bectares) was vold to Wetercare Services Limited in Scptember 2000 for
$4,575.000. At the time of sale, thers was a potential 1o subdivide 10 rural residential lots
from the land. After deducting the value of improvemens and analysing the costs of
subdividing out 10 lots, Mr Armstrong determined tbat the cost of the forestry Jand was
$2.812,222. He then estimated 1he ground-basad:hauler proportions of this sale 1o be 60:40.



27/082/2807 B3:44 N73477769 REID&REYNOLDS PAGE 13/183

18-SEP~2003 0G:28PM  FROM-Russel! McVeagh - Lv! 26 +64 @ 3676582 T=612 P.014/021 F-084

The gmund-based. area was $73 hectares, which equals $3,20] per hectare. The hauler arca
was 382 hectares, which equals 52,651 per hectare,

[24] The only other valuer to analyse the Watercare sale was Mr Scholefield (who slso
appeared on behalf of LINZ). He analysed the indicated net sale price (after deducting
improvements) of $4,300,000 to represent an average of §4,09] per hectared o, alematively,
$4,453 per hectare for the potential plantable area.

[25] Mr Scholefield confirmed that his analysis of the Watercare property included the
potential for subdivision of up 1o 10 lifestyle blocks. Accordingly, his analysis of e land
sale on an overall basis is ot a higher rate than that assegsed by Mr Armstrong.

COMPARISON OF KEY SALES TO RIVERHEAD

[26] Adopting the sales analysis applicd by Mr Armstrong 2nd Mr Scholefield, a summary
of the two key sales and his Riveshead valuation is as follows:

Whitford Watercare Riverhead
Title aren 16388.89 heowares 1050.535) hectares 3809 heoeres
Forertod Innd 1408 hectares 955 heciores 366] licctares
Sale price/valuntion .. $6.650 m. cx ey $4.30 m. ox impis $)1,963,500"
Sale price/nres 53937 pih (inc 7 Totx) 35091 p/ (Gnc 10 Jotb) $3140 p/b Gine 10 loty)
Analysis of forest land
(Ground based) 393 hocuoes -5342) ph 573 hectares - 53201 p/d 2343 bectares « $3200 pB
(Hovler) 1015 hectares - 32717 382 heatares ~ $2651 1732 hermres - S2560 p/b

*The Riverbend valustian a1 $11,963,500 fncludcs both the esimaed value of the forestry lond plus the afidad value e
rubdivicion potentinl for 10 ietyle blocks.

[27] As Mr Ammstrong’s analysis (except £s to jts being subject to the CFA/CFL regime)
of the subdivisions) potential for Riverhead was uncontested, his figures bave been accepted
for the above analvsis.
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OTHER SALES EVIDENCE

[28] Carters adduced sales evidence which primasily related o ssles of pastoral land for
forestry purposes Situated in the Kaipsra Hills area. In accepting Carter’s essential
submission that it is necessary to compare liko with like. the Tribunal considers that the
Kaipara Hills sales evidence adduced by Carters fails to comply with their own
acknowledged crieria. When compared with the sales evidence adduced by LINZ, the
disparities are significant. First, the Kaipara Hills sales were mainly of pasiora! Jand for
forestry purposes, whereas the key LINZ sales consisted of sales of Jand with identical uses.
Furthermare, the Kaipara Hills sales all involved significantly smaller parcels of land,
whereas the key LINZ sales involved substantial land holdings. The subdivisional potential
of the key LINZ sales wes of very much greater economic value to the overall sales price
than the subdivisions] potential of the Xaipara salcs. Finally, the Kaipara Hills sles were in
a more remote part of the Auckland region, whereas the key LINZ sales were al] relstively
close to Auckland City and thus more directy comparsble with the subject propernty.

[26] The Tribunal oted thst the valuers for Certers bad (understandably) umdertaken
initial valuation assessments for preliminary pegotiation purposes with Quotable Value in
response 1o the notified statutory rating valuation. Significantly, these assessments were not
updated 10 take into account subsequent sales evidence which came to Jight and which was
used and relied vpon by Certers for the purposes of the bearing. It wes particolasly
notewostby that Carters failed 1o adduce any cvidence CONCErmng the Whitford sale
notwithstanding that Carters were the vendor and were obviously awsre of it.

[30] Given tha very strong primary sales evidence adduced by LINZ and which complied
with the accepted critcrion of comparison of like with like, it is unhelpful for the Tribwnal 10
consider the other sales evidence in dewil. To do so would involve making significamt
adjustments to compensate for the disparities. As 3 result the end valustion is likely to
become distorted and would only serve 1o confuse a vatuation relizmt on stroog primary

evidence which was confirmed by a subseguent ssle of comparable Jand.

[31] As the prime sales evidence cores from the Whitford and Watercare forests, it is
wanecessary for the Tribunal to record in dets] the interesting and informative specialist
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avidence of such witnesses as Dr Beets, Mr Elliot, Mr Wallace, Mr Marran, and Mr Dyne.
This evidence related to such matters as soil fertlity, planting costs, and other forestry-related
matters. These factors were relevant 10 the compsrison of pastoral sales with forestry land

but became irrelevant once the Tribunal had accepted that the primary sales evidcnce was thet
derived from the Whitford Forest and Watercare sales. Had the Tribunal not reacbed this

conclusion, then this evidence would have become relevant and would have been considered

in some detail in this decision.
CONCLUSION ON FEV

[32] The Tribunal coucludes, based on e evidence adduced, thet the FEV for the
Rjvarhend land effective as at Scptember 1998 is $11,963.500.

CROWN FORESTRY LICENCES AND THE CROWN FOREST ASSETS ACT 1989

[33] The CFA was cnacted in 1989 w preserve state forestry assets for potential Treaty of
Waitangi claims. To ring-fence this preservation, the CFA (and the CFL$ under it) placed
restrictions on the Jand which are expressed in the CFL itself and in the CFA.

[34] These inclrde:
(2)  Restriction on sale: The Crown cannot:
. G) sell, or otherwise dispose of, the land under 8 CFL; or

| . Gi)  soll, assign, or otherwise dispose of, or deal with, any rights or interest
in the CFL unless the Waitangi Tribunal has mede a recommendation
that the land not be returmed to Treary claimants (sections 3 and 35

CFA);

(b)  Restriction on use: Although other uses are permitied, effectively the Yicensee
s restricted to using the land for forestry use only (CFL 16.6; section 17(4)(¢)
CFA);
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Return to Maori: The CFA subjects the owner of the land to the risk that the

©
land will be retirned 10 Treaty claimauts following a binding recommendation
by the Waitangi Tribunz] (section 36 CFA);

(d) Payment of compengation; The First Schedule to the CFA requires the owner
1o pay compensation 10 Tresty claimants upon the jssue of a binding
recommendation of the Waitangi Tribunal (section 36(1)(b) CFA);

(¢ CFLs binding on successors: CFLs have a statory force and bipd any
succepsor in title to the Crown (section 15 CFA);

{f)  Public access eagsexents: The CFLs are required 1o acknowledge and protect
public access rights (section 24 CFA);

(@  CFLs do not create an estate or interest in 1and: The grant of a CFL does
not wransfer 10, or confer upon, the Heensee an estate or interest in Jand (section
16 CFA).

IMPACT OF CFA/CFL REGIME

[35] Eyrewell and Mount Thomas is tha only case to date where the effects of the
CFA/CFL tegime on land value have been discussed. The case involved two .’c‘oﬁm in
Canterbury. Carters occupied both foreste pursvant to a CFL. The terms of the CFLs were
very similar to those of the Riverhead CFL. In that case, the methodology adopted by the
parties and the Land Valustion Tribunal was to establish, first for each forest. jts freehold

equivalent value, and then to determine whether, and to what extent, that should be

discounted o refiect the peculiarities of the CFL tenure restrictiops. Whdlst 1t was conceded
that in the case of the Eyrewell Fovest, forestry was not its highest and best use, the costs of
converting to another use were uneconomio. Accordingly, in the case of doth forests. forestry

had 10 be regarded the highest and best use.

PAGE  16/193
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[36) At pepe 26 of the judgment, the High Court described its general approach to
valnations of Jand subject to the CFA/CFL regime es follows:

“Whar is 10 be valued i the owner s estate or interest in tie lond. This focus on The owner ‘*
estate or inleress distinguishes the exercise reguired under owr mate Sfrom thet required by
the New Soah Weles statute considered by the Privy Council in Gollan v Randwick
Municipal Council [1961] AC 82, where it was held that what was required 1o be volucd was
a “gure fee simple interest”, see Vainer General v Mangat Inc [1997] 3 NZLR 641 at 649
por Richardson P, So any darriment to the value of the land ariging owt of thc stanory
regime to which it is subject must ke factored Into the lond veiue assessment. This &8 whot
happened tn Miangato and In the decision of this Cowrt #n Valuer General v Trustees of
Christcharch Racecourse (1995) NZ Volzers Jowrnal 53°'.

«_. Obviously when the CFA Act was possod, 1here wes no Intantion on the port of the Crown
(or Parliament) 10 diminish the value of the Crown’s foresry lond, Bt to satisly the
reguirements of the Maori interests Witk whom the Crown hod been in negotiation before the
CF.A Act wes patsed, it was necessory Jor the Crown 1o oeccpl some limctions on the way In
~ which Crown foresry asswis should be held and manogad To the extwnt that these
resprictions adverselv offed the value of the owner's estote or imerest In the land in issue in
this case, they munt be recognised in the vafuation”.:

(37] The judgment then considered the significance of the possibility of renwd of the land
10 Maor and concluded that this did not nead to be reflected in the valuation save 10 3 very

{imited extent.

“This very limbed extont arises becouse land earmorkaed for cxpropriation for which markef
valwe will be paid is likely, By this foct alone, 1o be less desiroble than land which is not so
ecarmaried, Here this facior Is of thnired significance bocowse the itkelthood of the land being
returned fo Maor§ appears 1o be remote”, (This js the case here).
138] The next adjnstments 10 be faken into account were the CFL tenure pestriotions (other
than restraint on disposition). The Court concluded that from the viewpoint of the Crown,
forestry land identical in all other respects w0 Eyrewell and Mount Thomas wovld be more
- desirable if it were not subject to CFL tepiure restriction. The Court deducted five percent

from the FEV figure to recognise the restraints and restrictions imposed by the regime.

139) In the present case, LINZ argued, through Mr Amstrong, that 3f a deduction were 10
be made for these restraints and restrictions, wiformity with prevailing market conditions in
the Rodney Distict would be adversely affected. 1t wes claimed that CFLe were akin to [
leases and, accordingly. s 21 RVA should apply. The Tribunal disagrees. Section 21 applies
omly 10 1and subject to leese. A CFL 5 not a lease as it does not confer an estate or interest in
the Jand vpon the Jicenses. 1f it were imended that s 21 RVA was 1o include Licences, then
the Tribunal considers that this weuld have heen reflected in the statute.
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[40]  The restraints and restrictions imposed by the CFL in respect of the Riverhead Forest
are almost identical to those in the CFLs perttaining to the Eyrewell and Mount Thomas
forests. (Their effects were described in some detail by Mr Benn for Carters), In these
circumstances, there is no reason to depart from the principle of deduction confirmed by the
Hygh Court in Eyrewell and Mount Thomas. If, howeves, the market evidence indicated that
such restraints and restictions were likely to have a different effect, then this might have 10

be revisited in the appropriate case.

[41] In Eprewell and Mount Thomas, a further deduction was made to reflect that the
CFA/CFL regime imposes a restraint on the sale of Jand. As the High Court stated at page

31:

"We agree shat the restrainr on sale makes forestry land less aftractive thon otherwise
identical land ot subject 10 such a restraint. We also agree thet the possibility of o renern to
Maort, alben at movkot value, hos o simflor cffect. So we ogree that some discours was

appropriate”,

[42] Mr Armstrong, in his evidence, argued tbat since Eyrewell and Moant Thomas there
have been a number of transfers of Jand subject to the regime to Maori tleimants. In each
case the purchase price has been at market value and i1 has not been asswned that forestry
would be the highest and best use. In these circumstances, he argued, there is no need for a
deduction to recognise the effect of restraint on sale. The Tribunal disagrees. It cannot be
assumed that such a transfer of the land comprising the Riverbead Forest is imminent or that
MBzori claimants are the only bypothetical purchasers. There is no evidence before the
Tribunal indicating whether or not a transfer is imminent. In these clrcnmmnm a wider

class of hypothetical purchaser must be considered,

[43] This casc is different from Epvewell v Mount Thomas because the Riverbesd FEV
containg a component representing the lifestyle subdivisional potential. Because of the
Testraims on disposition imposed by the CFA/CFL regime, this subdivistonal potential canmot
be realised in the foreseeable fiture, This factor has the effect of significantly Jimiting the
posssbility of any subdivisional sales and, socordingly. inhibits the land's marketability. This
has the effect of reducing its realisable valuc.

[44] Whilst the Tribumal acrepts the principle of deduvetibility as endorsed by Eyrewell and
Monnt Thomns, it considers that the categorisation of the Tcaure restrictions into restrajnts on
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disposition and other non-disposition factors can create an artificial diffcrentiation which
would not be recognised by the market. Furthermore, the cstegories tend to mezge. For
example, it is difficult to differentiate as to which part of the wenure Testrictions relates 1o Joss
of subdivisional potential, Plainly, the restraints on disposition restrictions do; but so also do
the other non-disposition restrictions as these include land wse. - For these remsons the
Tribunal considers that the hypotbetical vendor and purchaser wonld be inclined to deduct an
overall global percentage to take ino sccount 2ll aspects of tenure restrictions. The Tribunal
does ot construe Eyrewell and Mount Thomas as requiring such categorisation. Rather, the
case tequires valuers 1o have regard 1o the effects on vajue imposed by the regime and 10
make deductions to recognise these if and when appropriste, What deductions, if any, must
be dictated by the evidence in any given cese.

~ CONCLUSION

[45] In this case, the Tribunal bas had regard to the deductions in Eyrewell ond Mount
Thomas plus the assessment undertaken by Mr Anmetrong. It concludes that in this particular
case 20 perceot should be deducted from the FEV. This results in a Jand value of $9,570,000

effective as at September 1998. o
COSTS

[46] Costs are reserved. LINZ may Hle and serve an appropriate memorandum within 14
days; Carters may then respond Within 14 days thereafter; the Cound! should then file and
serve jts memorandum witbin 14 days thereafier; LINZ' reply should be filed and served

within 14 days thereafter.

/4.5-.
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Judge J D Hole
(Chainman)





